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SUBJECT INDEX. 

(* Indicates lliat the Judgment is not printed but only 
the Law Point, arising in it, is published). 


Ajmer Alienation of Land Regulation (111 of 1914) : 

— S. IS— Agricultural Land cannot be sold without Collector’s 
sanction 51 

Ajmer Court’s Regulation (1 of 1877) : 

— S. 7 — The sub-ordinate judge. IBeawar, was invested with powers to 
dispose of original suits above the value of Rs* 10,000. 18 

— S. 15 and S. 17 — Scopc — ^\Vhen second Appeal and Reference lie. 102 

— ?. 18 — The word “shall" is mandatory and not directory — Court has 
no discretion to refuse to make the reference. 54 

Ajmer Court’s Regulation (IX of 1926) : 

— Scop 2 — The new Regulation contains no clause providing that powers 
existing under the old regulation shall continue and be deemed to have 
been conferred by appropriate section of the new regulation. 18 

— S. 9 — Under the new regulation the Commissioner or District Judge 
has no authority to invest a sub-ordinate judge with jurisdiction in suits 
exceeding Rs. 10,000/- . This authority can be exercised only by the 
Cnief Commissioner. 18 

— S. 12 — Forum of appeal is governed by the subject matter of suit 
and not subject matter of appeal. *42 

Ajmer Land and Revenue Regulation (II of 1877) : 

— S. 67 — Plaintiffs’ remedy is by execution proc ‘ -gs a ’ not suit 
when defendant is in possession.' 
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Arbitration : 

Sec — Cwit Procedure Code, Sch. //. 
Award : 

See — Civil Procedure Code, Sch> //. 
Burden o£ Proof : 

See — SS. 101 101 CvulcnccAct» 


Cause of Action s 


— ^Te*i of duuntHon— When a liscat djstmction is made between two 
causes of action, it is not improper to bold that these are two distinct 
causes of action. 4 

I 

Civil Procedure Code (Act V of 1908) : 

S 7, S 47 and S. 52 — Exteul of rt Uflnl refrc^eutnliic'^i lieu on 
tiumoicahlc prof>crty of the jtidguienl dthfor— Small CaiJ«e Court ran 
consider the question m proceedings under S. 52 but i( has no junsdictir’v 
to make a Ana! determination on the question. 47 

— S ll~PfeMou8 enquiry under S 52 by Small Cause Court ii no 
bar to fresh enquiry by Civil Court under S 47. 47 

— S ll'-Tfial Court’s decision would base operated ns Res judicata 
if no appeal had been prefefred--lJut appeal filed— Appeal DUtted--Trial 
Court's decision operates as Ues judicata. S3 

— S. Jl— Merc mention of debt without chimingnset oft does ret 
bar a separate suit. ^ 

— S. 39 (l) — The sub ordinate court to which a decree i< tran*»fer(rd 
must be a court wliicU has pecuniary jurisdiction to pass it. 1® 


— S 47, 5 52, »nd 5. 7 — lixleut of ti lef^nl rr/>rf*enfntiie*5 lieu on 
tiuujoxeuhle property of the Judfimeut Sm dl C.ai.re Ccmi can 

co'istder the question in proceedings under 52 b-it it his ro jjnidrcf«?i 
to make a final deleriniiaitiou ou the question ^ 


— S too— (Jnrs/ioM o//irc/ — Appreciation of do^meniary evidc^C" 
qvestion <d fact. 


— S. ttS-Uesisioa lies svhen co Second 
Comjwle’Jt. 


Apf^M V Krf'-Te’vi* u 

IK 


— S, 115— /nrer/iTs-iice— \\ hen diserelion .allowiLg ^ 

JwJ latU exttcitej. 


r *. 

It) 
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SLnijKCT iNDltX 


V 


Civil Procedute Code (1908) ! (Contd.) 

— S. 115 nnd O. 6, R. IT—Au order refusing: amendment is a case 
decided- 100 

— 5. 151 and O. 17, R- 3-~ Adjournment on condition that costs be paid 
on next date — costs not paid— court can dismiss for want of prosecution. 73 

— O. 1, R- 10— No addition of party where vague assertions of being 
interested in the property. =^66 

— O. 3, R. 4 — Af){)oiit(iiiciit of PlcaJcr — Not restricted to parties or 
their authorised agents. 57 

— O. 6, R. 17 — Suit on allegation of tenancy failing — Plaintiff not 
allowed to succeed on title- 4 

— O. 6, 'R. 17 — ^^^ 1 en certain members of a joint Hindu family sue, 
amendment may be allowed to make it clear that they sue on behalf of 
the joint family. 11 

— O. 6, R. 17 — Amendment due to unsatisfactory w'ording in Risk 
Form H — No rights accrued to defendant by limitation — Amendment 
allowed to enable plaintiff to base his claim upon only ground on which 
he can succeed. 38 

— O. 6, R. 17 — Different cause of aciioit —Sn\t for ejectment — Amend- 
ment cannot be allowed to convert it into a suit for possession. 100 

— O. 7, R. 1 — Court should see substance and not form of plaint. 107 

— O. 16, R. 14 — Power to be exercised for substantial reason. *65 

— 'O. 17, R, 3 — Adjournment on condition that costs be paid on next 
date — costs not paid — court can dismiss for want of prosecution. 73 

— O. 20, R. 11 — No local enactmet permitting instalment to agri- 
culturists in execution proceedings, *42 

— O. 20, R. 11 — Terms of decree ^cannot be altered without consent of 
decree holder. *42 

— O, 21, R. 2 — An uncertified adjustment cannot be recognised by the 
executing court. , . 84 

— O. 21, R. 2— Parties can substitute fresh contract for decree— It will 
amount to adjustment. ■ 97 

— O. 22, R. 3 — Representative suit — Appeal abated against one 
appellant— Whole' appeal does not abate — Test; Wheth** peal^an be 
proceeded in absence of legal representative of decease ^ 
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Civil Procedure Code (19G8) : (Confd.) 

— O. 39, R. 7 (t — O— Court js competent to order that situation s^Qu’d 
not be altered. 117 

— O. 40. R, i — Receiver may be appointed on consideration of allejri* 
tions of waste and of prirna facie merits of case. 61 

— Seh. II, P»Ta 1 — P«rr/_y m/crcs/cJ— Reference without concent of a 
parly a^ainsi whom cx-partc order w'as passed is legaU-Aa.ard ned 
reference on such reference are absolutely void. 89 

— 5ch n. Par* 10 — Award based on illegal reference is void* 89 

— 5ch. II, Para IS — \*a!idity of an award can be ch-iljengcd when 
validity of reference is concerned. 89 

— -Sch II Para 16 — Decree passed on invalid reference is 0 nullity. 89 
Contract Act (IX of 1872) : 

— >5. 23—>.\ boud cxectitcd by third persons to enable the accused to 
secure the compounding of an cfferce is for legal consideration. 9 

— S. 25“~A mere ncVnowledgment of an older debt, without a promise 
to pay, cannot be made the basis of a suit, H 

Court Fees Act (VlIoflSTO): 

— Sch. l. Art. 8— Ad valorem stamp duty is necessary on a Review 
applitalion* ^ 


~3eh U, Art 17— SuU under O. 21. R* 103 of Civil Procedure Co’e 
I to be ('ojrt Feed at Rs. 20/* • 

Criminal Procedure Code r 

— S. 42- Onlv persona! n5s’st.ance can l>e demanded— Pohee cannot 
rerjuire a jwrson to put his house at thew dl5po^al. ^ 

~5. 133 -Sot applicable to iJAamlat Land— C^ommoR la“d r t 
ntces’-anlv imbhc ban 1. 

—5. 1*« — S.tJicfioM nefe'‘t »n— ensaot I e cured b> fteih cfdrr, 83 

— 5. ISS— Sjr-cfifrt—Re^uire'iests cf sacction must l-e pri-ifd— -It 
r-u*? srd rate acti aei dates. 


—5 25? (?) •«»4 5 jo — Ali.; ftrate f to duly cf C'j'd.'tirr 
t'c'-ti..; .s. ll« iJii d t::e*. *i f. e-rj'"©*! wttre^tei. 
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Criminal Procedure Code ; (Contd.) 

— S. 401 — In suitable cases of infanticide sentence ma^' be reduced. *43 

— S. 476— Delay — Deiai' should be taken into consideration. What is 
undue delay will depend upon circumstances of the case. *65 

— S. 476 — Motive of prosecutor not material. •■•65 

— S. 476 — Prosecution should not be ordered unless reasonable prorpects 
of conviction. Prosecution not to be refused because a conviction is 
not certain. *85 

— S. 517 — Scope — Property neither in custody of Court nor produced 
before it — Accused did not commit any offence but the person under whose 
orders they acted had done so — that person not before the court — Magistrate 
has no jurisdiction to pass any orders for disposal of the property. 121 

— S. 526 — Recording of irrelevant evidence which is likely to cause 
prejudice — sufficient to warrant a transfer. 63 

— S. 540 and S. 252 (2) — Magistrate has no duty of conducting the 
prosecution — He has discretion to summon witnesses. *66 

— S. 556 — Magistrate issuing a warrant material in case — Magistrate 
should not try case. 59 

Criminal Trial : 

— Approver's Evidence — Where evidence is given under inducement of 
pardon, the approver is likely to give evidence incriminating the persons 
who are accused. 32 

— Confession — Retracted confession to be corroborated. 123 

— Proof of Search — Proof of signatures on search last not sufficient- 
■ The Prosecution should elicit from the witness his personal account as to 
what happened at the search and what was. found. If witnesse's memory 
is defective he may be allowed to refresh it by reference to the list, *41 

— Prosecution for perjury — Should not await the final pronouncements of 
appellate courts. 7 

. — Quantum of sentence — Test laid down. *41 

Decree ; 

— Decree passed on invalid reference is a nullity. 

— Consent decree passed though party absent— CQ\xxi 
decree cannot go behind the dceree. 


89 


executing such 
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Dangerous Drugs Act (IX 11930): 

— Deterent •entence — Traffic m cocAine should be dealt with by deterrert 
sentences in suitable casei- *41 

Evidence Act (I of 1872) : 

— S. 27 — S. 27 inahes adtnis<siMe only statements by an accused to the 
police as a consequence of niuch fact*: ate discovered. Hits docs not mean 
that any statments made b> an accused antecedent to discoverj arc 
admissible 32 


— S. S4 — Magistrate should neither elicit nor record evidence of bad 
rharacter. 63 

— S* 101— Heavy burden to prove adjustment of dev ree l>y executory 
contract. 97 

S. 152 Proof of signatures on search list tiot svflicirnt. Witnesses 
must give personal account. If witnesses memory dcfeclivc be may 
refresh it by reference to list. **^1 

Execution : 

of Terms of decree cannot be altered withoMt 

consent of decree holder. *42 


Hindu Law : 


— Ahon&tion .Ifit/m/'cr— ,NVcctsi/y~Alienee must proar neccsvit> rr 
bona fiJe enc}uir> as to legal nc-essii>. 24 

— Prc*«inpii«o - Ilusincss opened b> a co jiarcener (not the fiAil*"*) • 
No lursumptiou of jui: tness. 1®^ 


limitation Act (IX of ISOS) i 

S 5— I’endcirv of Kevien appl'canon good ground if pr*' 

« ilh {tieprr iSihgpj ce. ** 

-3 H Revitfon f-eld after D slfift Comt findug t’ at ro aft'e.l 


U) — l’Art> e''!it!e I to ewlonon of tine. 


117 


5. If— \ mere nwle l/ment cf an oMer debt, witlurulal'i ''' 
to pjy. cat t il W r uJ- the I an* « i .» i«nt. 

^ to I att^ea < I cf lU terate leu'U levt"! • * 

r-f a fcMt.rs or. t ,}f. ^ 

—All. 71 \\t". t'--e»*ra d'fa-U cU^te. I tJ-i b’- ’ ' 

tii'e vjJ m i-j'aJ ” r. ’» l-U d-e. 
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Mohammadan Law : 


— Hiba-bil-Ewaz — Release by wife of her claim for dower is a good 
consideration. 

— Alienation — Fathers’ power of alienation on behalf of minor son- — 
Alienation not binding on minor if not for legal necessity. 107 


Police Act (V of 1861) : 

■ — S. 31— The Police have.no authority to demand entrance into the 
private houses of persons unconnected with the procession. 1 

— s. 32 — Police have no inherent right to enter upon private property 
in order to facilitate the discharge of their duties. 1 

Practice : 

■ — JwnsdicHon — ^^\^hen a Regulation (or Act) is repealed, parties have no 
substantive right that the jurisdiction which judge or court exercised under 
the repealed Regulation (or Act) continues under the new regulation. 18 


— Evidence — Appreciation o/— Informer’s evidence to be regarded with 

caution. 59 

Provincial Insolvency Act (V of 1920) : 

— 3. 4 (3) -Sco/)S— Only debtor’s saleable interest can be sold. 77 

5. 4 ( 3 ) — Debtor’s immoveable property cannot be sold before 

adjudication. 77 

— S. 5 & S. 27 ( 2 ) — A court can extend time even after the expiry of 
the time originally fixed. *43 

— S. 10 — Question not whether debts can be satisfied immediately but 
whether assets locked up. 51 

— S. 27 ( 2 ) & S. 5 — A court can extend time even after expiry of time 
originally fixed. =5^43 

—S 42 (a)— Ordinarily an insolvent should be granted his discharge on 
payment of eight annas in the rupee. 

--S. 42 (f) — Speculations— must be rash and hazardous, 

— S. 43— An annulment does not take place ipso fac^ 
time fixed for discharge. 
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Railways Act (IX of 1890) : 

- puk Note— form H—A plaintiff can succeed only on proof of miccondrcl 
of the servants of the Railwav administration. 33 

Transfer of Properly Act (IV of 1882) i 

— S 52 — Doctrine of Lis pendens has no application v.hen decree is 
a iiiillit>> 89 

— S 52. (before amendment by Act XX of 1929 ) — Itijiiticfton suit — 
Plaintiff not to ba eNcUided from benefit of lis pendens unless he had 
neglected to take action on breaches of the injunction — Doctrine indepen- 
dent of notice to third party, 67 

— 1 > 52 (as amended by Act XX of 1929) — Th^ lau after amendment 
of S. 52 by Act XX of 1929 is that the injunction uill go uitli the land. 67 
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Before Mr. E. Weston, i. c. s. 


Jazoand Lai Dull ChoxcdJir}\ M. A., ll. il, Advocate, Ajmer, 

Applicant. 


Y ersus 


Crozcm Opposite Part}^. 

Crimiinal Revision Application No. 60 of 1934, decided oit 
Februar}’ 22, 1935 against the order of the Additional Sessions Judge, 
Ajmer, passed on Oc-toibcr 6, 1934 iaa Crarainal Revision Application: 
No. 45 of 1934. 


'Police Act (V of — S. 31 atcd S, 32. — Scope: 

In -exercisfS of th-eir dun ties •und’sr S. 31 the Pol ice Pave no 
av-thority to demand entranoe into tire private houses of persons unconnected 
with the procession. 

The police have no inherent riglit to enter upon private property in 
order to facilitate the -discharge df their duties. They can do so as of right 
only by virtue of statute emipowering tbe-m to -do so. The criterion for am 
-offence under Section 32 is not whether the orders are reasonable. 


Criminal Procedure Code — S. 42— Only personal assistance can be demanded— 
Police cannot require a person to put his house at their disposal. 

The assistance which may fee -demanded clearly is the personal 
•assistance of the person of whom it is demanded. The police cannot require 
•a person to put his house at their disposal. 


Mr. A.bdiil Qadir Beg : — For Applicant. 

Khan Bahadur Abdul Wahid Khan : — For CrowQ. 
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Judgment, — This is an application to set aside a convic- 
tion under section 32 of the Police Act (Act V of 1861) and 
sentence of five rupees onlj', but a point of some importance 
is involved. 

It appears that on 16th October lQ33 a procession was 
proceeding through the streets of Ajmer. It was loUowing a 
route prescribed by the authorities, but the Police were 
apprehensive lest it might be the cause of a breach of the 
peace. Present applicant is the occupier of a house on a road 
along which the procession was to pass. He admittedly had 
no concein with the procession and was not a person suspected 
as likely to cause any breach of the peace. The Sub Inspector 
of Police desired to post one of his men on the roof of appli- 
cant’s house to observe any action such as stone throwing 
which might take place, and requested or ordered applicant 
to allow' a constable to go through his house in order to get 
on to the roof. Applicant demurred or refused on the ground 
that the prnacy of females would he disturbed, and the Sub 
Inspector did not attempt to force an entrance, .\pphcant 
was then prosecuted under section 32 of the Police Act on the 
ground that he had opposed or not obeyed an order given 
Under section 31 of that Act. He was convicted and fined. 
A revisional application was rejected by the Additional 
Sessions Judge, and he has now* come to this Court in revision. 

Tlie question at issue is whether in evercise their duties 
Xindcr <^ection 31 the Police ha\e authority to demand entrance 
into the private houses of persons unconnected with the 
procession. In my view they have not. Section 31 reads : 

“It shall be the dvity of the Police to keep onler on the public roads, 
and in the public Mreeli, thoro;ieiir.are^» ghat*! and landing 
places, and at allolhcr places of public resort, and to prevent 
obstructions on the occasions of assemblies and iTocesiions 
on the pubhc reads end in the publ.c street^, or in the 
netghlomhood of placeb of worship, durirg the time cf 
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public worship, and in any case when any road, street, 
thoroughfare, ghat or landing place may be thronged or may 
be liable to be obstructed”. 

No doubt this dut^^ ordinarily cannot be performed with- 
out orders being given to persons present in the public roads, 
streets or places. Orders ma^'’ be given requiring persons 
to move on, to disperse, to refrain from cries and so on,, 
and persons disobeying such orders will render themselves 
liable to prosecution under section 32. But 1 am unable to. 
agree that the duty imposed by section 31 means that the 
Police may take any action they think fit involving inter- 
ference with private rights and propert^^ provided that action 
wall in some degree assist them in keeping order in some 
public place. 

The assistance wdiich may be demanded under section 42 
of the Criminal Procedure Code clearly is the personal assis- 
tance of the person of whom it is demanded. The Police 
cannot repuire a person to put bis house at their disposal. 

The case relied upon (50 I. C. 489) has little or no 
application to the facts of the present case. It w'as held 
only that under section 31 the Police had authority to order 
shouting and music from a procession in ,a public road to 
cease. 

I should not be understood to mean that there \vas any- 
thing improper in the Sub-Inspector making the request he 
made, but the Police have no inherent right- to enter 
upon private property in order to facilitate the dis- 
charge of their duties, and they can do so as of right’only by 
virtue of statute empowering them to do so. An example of 
such statutory provision may be found in section 24 of the 
Bombay City Police Act. 

The request of the Sub-Inspector may not h'^ ' c 

reasonable, but when the Police attempt to gi 
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side the areas to which section 31 refers the criterion is not 
whether the orders are reasonable. 

I allow the application and set aside the conviction and 
sentence. The fine if paid should be refunded. 

Revision Accepted, 


Before Mr. E. Weston, i. c. s. 

Uvtrao Defendant-Appellant. 


Versus 

Mahadevi, Mst. and another .... Plaintiff-Respondent. 

Civil First Appeal No. 2 of 1934, decided on March 18, 1935, 
against the decree passed by DiBtri6t Judge, Mount Abu, on September 
10, 1934 in Civil Case No. 5 of 1934. 

CItiI Procedure Code — O. 6, R. 17— Solt on allesaUen of leoBBcy faUtng— 
Flalntlff not aUoieed to laeceed on title : 

Plaintiffs case Tias that defendant u.is her tenant on an agreed rent. 
Defendant denied plaintiffs title, asserted his own and denied any relation- 
ship of landlord and tenant. 

On evidence it was held that plaintifTs title was proved and that there 
was no definite evidence of defendant’s tenancy. 

Held, in the suit as framed the question of title to the property could 
not be gone into and the plaintiff having.failcd on the plea of tenancy could 
not be allowed a decree for ejectment on the basis of title. Ctvtl Second 
AfypcnlKo. 15 0/1D29, b"? C,3'Ji, J925 AH. 705 ond 7920 Snid 98 

25 A. JiO not applicable. 

Caure of action — Teit of dlttiactioo s 

When a fiscal distinction is made between two causes of action, it is 
not improper to hold that these arc tuo distinct causes of action. 

Mr. .Mofrnn /.«/ Capoor — For Appellant. 

illr. Dayit Shanler BItarga \a— For Resrondent. 
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Judgment — This is an appeal ’against the decision of the 
District Judge, Mount Abu, in suit No. 5 of 1934. 

The suit was filed by Mst. Mahadevi widow of Ram 
Swarup on her own behalf and on behalf of her minor son to 
recover Rs. 300 alleged to be due from defendant on account 
of rent of property occupied by him and for ejectment. Court 
fee was paid under section 7 IX (cc) of the Court Fees Act, and 
while the plaint does not mention how the tenancy originated 
it is clear from the plaint and from the evidence led that 
plaintiffs case was that defendant was her tenant on an agreed 
rent. 


Defendant denied plaintiffs title, asserted his own on a 
. will and denied that an}^ relationship of landlord and tenant 
existed between him and plaintiff. 

The learned District Judge held that plaintiffs title was 
proved, that there was no definite evidence of defendant’s 
tenancy but he must be a tenant as he had no right of occu- 
pation as owner, and that as defendant was plaintiffs agent 
after her husband’s death, his occupation must have been 
permissive and he must be taken to be a tenant-at-will. A 
decree in ejectment was allowed. Against this decree 
defendant has come in appeal. 

As already stated it is plaintiffs case not that defendant 
is a tenant-at-will but that he is a tenant on a definite agree- 
ment at a fixed rent. The evidence of this agreement does 
not appear to have been believed by the District Judge and I 
do not think it can be accepted. Under these circumstances 
the relationship of landlord and tenant which was denied by 
defendant cannot be taken as proved. 

The question then is whether in the present suit the 
question of title to the property should be gone into, and 
whether plaintiff having failed on the plea of tenancy can be 
allowed a decree for ejectment on the basis of title. 
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In a case of this Court, Golak and others v. ilfs/. Beli^ it 
was remarked. 

"The original case was for tenancy; now the defendants are treated 
as trespassers and the appellants ^\*ant damages for use and 
occupation. If it comes to making out a new cause of action, 
that cannot be permitted’*. 

In Gohindahnntar Sur v, Mohinimohan Sor it was 
remarked that in a suit brought by a landlord against his 
tenants, if the Court held that there was no relationship of 
landlord and tenant between plaintiff and any of the defen- 
dants the proper course was to dismiss the suit against that 
defendant. 

In a case reported in A. I. R. 1925 All. 705 it was 
considered that in a suit on an allegation of tenancy plaintiff 
should not be allowed to succeed on failure to prove that a 
relationship of landlord and tenant existed. 

On the other hand in a Sind case (A. I. K. 1926 Sind 9S) 
it was held that a plaintiff failing to establish tenancy can 
succeed on title. Reference was made to a case reported in 
1. L R. 25 .\U. 256, but it does not seem to have been noticed 
that this case is prior to the enactment of clause (cc) of 
section 7 (IX) of the Court Fees Act. 

Clause (cc) permits a particular type of suit to be brougiit 
on a reduced Court Fee. Although the Court Fees Act may 
be described as a fiscal enactment it is, I conceive, the duty 
of the Courts to see that it is not e^*aded. When a fiscal 
distinction is made between two causes of action, it is not 
improper to hold that these are two distinct causes of action. 

1 hold therefore that plaintiff if she wishes to^ sue on her 
title must do so by separate suit and that she should not be 
allowed a decree in the suit as framed. 

I allow the appeal and set aside the order of the trial 

Court. The suit is dismissed with costs throughout. 

Appeal allowed^ 


p) C. S. A ^3 ol 19 : 9 . 


(:;) 1. L. K. 37 Calcuiti 319. 
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. Before Mr. E. Weston, i. c. s. 
Kishan Lai and others .... .... Appellants. 


Versus 


Kaiihiya Lai .... .... .... Respondent. 

Criminal Appeals Ko 14 to 17 of 1934, decided on February 
21, 1935, against the order passed by Additional District Judge, 
Ajmer, on October 26, 1934 in Miscellaneous Appeal No. 1 of 1934. 

Criminal Trial — Prosecution'# for perjury should not await the final pronounce- 
ment of Appellate Courts. 

Prosecutions for perjury should not await the final pronouncements 
of Appellate courts on the merits of the suit in which the statements were 
made. The delay is unfair to the accused who after several years find 
themselves called upon to answer a charge. If there is a reasonably strong 
case courts should be prompt to take action. If accused persons consider 
it in their interests to obtain postponement of their cases pending an 
appellate pronouncement on the merits of the original suit, it is open to 
them to seek it. 

Mr. Moti Lai Malavyar — For the accused. 

. R. B. Mithan Lai Bhargava & Mr. Sri Lai Agarxval — For the 
Respondent. 

K. B. Abdul Wahid Khan — For the Crown, 

Judgment. — This is an appeal against the order of the 
Additional Sessions Judge directing the prosecution of the 
four appellants for giving false evidence on behalf of the 
defendant in civil suit No. 147 of 1930. 

The evidence said to be false consists of statements 
relating to a document ex. D/8 and the rough substance 
of the statements is that this- document which shews pay- 
ments made to plaintiff on account of two mortgages was 
written according to the dictation of plaintiff from endorse-' 
ments on the backs of the two mortgage deeds. 
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The suit was on the second mortgage. It was admiUed 
that the first Ind been redeemed. 

The endorsements on the suit mortgage ex. P. 1/A 
correspond exactly with the details relating to that mortgage 
in e\. D/8. In ex. D/8 some 13 entries purport to relate to 
the first mortgage. That mortage deed was not produced until 
a lerj’ late stage, uhen plaintiff represented he had discovered 
it in the possession of a nephew of deceased mortgagor. The 
endoraements on it have not been proved. These endorsements 
are onlv three in number. One amount corresponds with one 
of the 13 entries in D/8^ and admittedly the Uno others are 
only totals of a series of payments. Their total differs from 
the total of the entries in D/8 by about Ps. 100/- only. The 
difference between the two therefore is more apparent 
than real. 

The falsity of ex, D/8 does not speak for itself, and 
the motive for fabricating such a document is by no means 
clear. No doubt plaintiff who has sought this prosecution 
Will deny the sutements that he dictated the contents of D/8 
but this will be a question of word against word. 

The statements of appellants upon which the prosecution 
would be based were made as long as four >ears ago. The 
delav may be said to be due to proceedings in appeal. I am 
not in agreement with the view that prosecutions for perjury 
should await the final pronouncements of appellate Courts 
on the merits of the suit in which the statements were made. 
The delav is unfair to the accused who after several years 
find themselves called upon to answer a charge. If there is 
a reasonably strong case Courts should be prompt to take 
action. If accused persons consider it in their interests to 
obtain postponement of their cases pending an appellate 
pionouncement on the meixts of the original suit, il n» open 
to them to seek it. 



Part L] 


MOHRI LAL V. ALAM ALI, SYED. 


9 


In the circumstances I do not consider that useful pur- 
pose will be served by proceeding with these prosecutions. 
I allow the appeals and set aside the order of the Lower Court. 

Appeals Accepted^ 


Before Mr. E. Weston, i. c. s. 

Mohrilal and another .... .... Plaintiffs-Applicants. 


Versus 

Alam Ali^ Sys^^and o^/jers....Defendants-Opposite Parties. 

Small Cause Court Revision No. Ill of 1934, decided on 
February 28, 1935, against the order passed by the Small Cause 
Court, Ajmer, on June 26, 1934 in suit No. 4061 of 1933. 

Contract Act (iX of 1872) — Section 23 — Consideration to obtain withdrawal of 
prosecution is legal, 

A bond executed by third persons to enable the accused to secure th 
compounding of an offence is for legal consideration, 53 Calcutta 51 an 
50 Calcutta 774 Followed. 

To obtain withdrawal of a prosecution through the proper authoritie 
is not suppression of prosecution, 11 Bombay 566 Not applicable. 

Mr. Kaushal Das Deedxvania — For Applicant. 

Mr. Abdul Qadir Beg — For Opposite Parties. 

Judgment — Plaintiff sued on an instalment bond whicl 
admittedly was executed by the three defendants. AlthouM 

o 

in the bond the consideration is said to be cash, it is admittec 
that at the time no cash was paid, and that the bond wa: 
passed to secure the compounding of a criminal case o: 
cheating which had been filed against defendant no. 3. This 
defendant had pledged to plaintiff ornaments alleged to be 
gold for a sum of Rs. 1,120, and as some of these ornaments 
were found to be of base metal plaintiff initiated the case of 
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cheating. The case was compounded with the permission of 
the Court, and it is admitted that jtho suit bond reprcsciUed 
part of the arrangement by which plaintiff was to recover his 
money. Defendants 1 and 2 arc brothers of defendant No. 3, 
and joined in the bond to enable him to secure the compound- 
ing of the offence. 

The trial Court held that the bond was for valid consi- 
deration against defendant No. 3 hut not against dcfendanls 1 
and 2. Plaintiff now applies in revision and claims that lie 
was entitled to a decree against all three defendants. 

I consider that plaintiff must succeed. The case relied 
upon by the trial Court reported in I. L. R. II Uombay 56G 
was a case where the consideration was supression of a 
prosecution for criminal breach of trust as a servant which is 
not a compoundabic offence and it has no application to the 
present case. 

In Fatfiifidra Narain Roy v. Kachcnuin Bthi^ a third 
person had joined in executing a mortgage bond in considcra- 
livui of the mortgagee not enforcing an earlier mortgage 
against a member of the third person’s family. It was held 
that the third person had received consideration. 

In Dicijctidrajtaih v, Gof>iram~ a case of criminal breach 
of trust as a servant had been filed. The accused and liis 
brotlier executed a mortgage to the employer for an amount 
less tlian the amount said to have been mis:ippro|)riatcd with 
a view to effect withdrawal of the prosecution. The cmplor cr 
then approached the Commissioner of Police and obtained a 
withdrawal of the prosecution. It w'as held llial tlie considera- 
tion w.as good and not against public policy, and that not only 
the person accused but also his brother were liable under the 
mortgage executed by them. 


(Ij 1. l.. U. :0 Calcuiia 77*. 


t:) 1. L IL 55 CaL jIU :i. 
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This case is not in conflict with the Bomba}'’ ruling. To 

j 

obtain withdrawal of a prosecution through the proper autho- 
rities is not suppression of prosecution. 

It must be held that against defendants 1 and 2 there was 
legal consideration. 

The application is allowed. The suit is decreed with 
costs against all three defendants. Defendants 1 and 2 must 
bear the costs of plaintiff in the present application. 

Revision Accepied. 


Before Mr. E. Weston, i. c. s. 

Mohanlal and others .... .... Plaintiffs-Applicants, 


V ersus 

Finn Radhalal Pirbhulal..., Defendants-Opposite Party. 

/ 

Small Cause Court Revision, No. 125 of 1934, decided on March 
3 8, 1935, against the order passed by the Small Cause Court, Ajmer, 
on July 17, 1934 in Suit No. 3862 of 1933. 

Civil Procedure Code — Order 6, Rule 17 — When certain members of a joint 
Hindu family sue, amendment may be allowed to make it clear that they sue on 
behalf of the joint family. 

Certain members of a joint Hindu familj' sued in their names without 
any sugsrestion in the plaint that they were doing so on behalf of the joint 
firm. An application was subsequently put in to amend the plaint stating 
that ptlintiff formed a joint family with other members and seeking to add 
to the heading of the plaint the words “as members and on behalf of the 
joint Hindu family.” 

Held, the amendment sought, being bonafide, is not more than a 
matter of form’ and be allowed. 33 A. 272, 35 A. 549, 34 B. 178, 12 L. 428 

Followed, 

Mr. Raghunafh Agarxval — For Applicants. 

Mr. Daya Slianher Bhargava — For Opposite Part' 
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Ordef— This is a suit on a hundi executed in the year 
1930 in favour of "Shev Dutt Chandanmal*’. It appears that 
Shev Dutt was the father of Chandanmal but had been dead 
for some years when the hundi was executed. Chandanmal 
died in the >ear 1932 before the suit was filed. Chandanmal 
left three sons one of whom is a minor^ and he also had three 
brothers all of whom are alive. 

The plaint is headed “Shev Dutt now deceased by his 
sons Mohanlal and Har Niwas, and Chandanmal now deceased 
by his son Gulab Chand". The plaint contains no suggestion 
that Shev Dutt Chandanmal was the name of the joint firm 
or in fact that the persons suing were joint. 

Defendant by his written statement objected that all the 
sons of Shev Dutt and of Chandanmal had not been joined. 

An application was then put m to amend the phmt stating 
that plaintiffs formed a joint family with other sons of Shev 
Dutt and of Chandanmal and seeking to add to the heading 
of the plaint the words “as members and on behalf of the joint 
Hindu family’^ 

The trial Court refused to allow the amendment although 
conceding that it was made m good faith and that it did not 
change the cause of action It held that the amendment Mas 
tantamount to adding plaintiffs after the period of limitation 
had expired. 

In the Privy Council case Kri*:hna Prasad and others 
Har Narain Siu^^ it was held that Mhen a joint family 
business has to be carried on in the interests of the joint familj , 
the managing members «ho are entrusted with the manage- 
ment ma> make contracts in their own names and ma> main- 
tain «uits to enforce those contracts without joining as parties 
other members of the family. 


(1) 1 U It 33 All 27^ 
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In Harilal v. Manum- Kuniar^ it was considered that in 
the case of a joint Hindu family what is required is that all 
persons whose interests are to be affected by the suit are 
sufficient!}^ and substantially represented. In the case of a 
joint Hindu family all members are represented by the 
manager and are substantial!}^ parties to it through the 
manager. It was also remarked by Banerji J. “I do not 
think that it is essential that the manager, wlien he brings the 
suit, should state in distinct terms that he is suing as 
manager”. 

The view of Banerji J. was followed in a Bombay case 
reported in A. I. R. 34 Bombay 178. 

In Rain Kishore and others v. Ganga Rain" it was held 
that in a suit by a manager on behalf of the family it is the 
question of fact whether he is the manager and not the form 
in which he sues which determines whether a manager has 
the right to sue. 

I think that this view is correct. If in fact plaintiffs are 
managing members of the family business they are entitled to 
sue on behalf of other members. Defendant is entitled to have 
his position safeguarded by having the representative nature 
of the suit made clear, but the amendment sought, the bona 
fides of which is not questioned, is not more than a rhatter of 
form to make this position clear. Plaintiffs no doubt have 
been careless in their drafting of the plaint, and even the 
amendment sought perhaps is not as definite as it should be but 
their fault can be dealt with suitably by an order as to costs. 
As I do not consider on the pleadings that the amendment 
should be taken to mean joinder of fresh parties I think it 
should be allowed. 

I set aside the order of the trial Court. The amendment 
should be allowed and the suit disposed of , after giving 
defendant an opportunity to file further written statement. 
Applicants must bear the costs of defendant in this. Court. 

Revision Accepted, 

(2) I. L. R. 12 Lahore 428. 


(1) I. L. R. 35 All, 549. 
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Before Mr E. Weston, i c s 
Narsnigh Das and another Defendant-Applicants 

Versus 


Ram hamcar Plaintiff Opposite Partj 

Sec RcMsion Ro 12S of 193-t decidcil on Mircli 4, 1933, 
against tlie order passed hy the Small Cause Court, Ajmer, on 
October IS, i9j4 m suit No 1792 of 1934 

Limil&Uon Act (iSDS) — SecUoa IS — &alt ckRQot be bated on mere acknow 
!edgment-~-Conlracl Act, Section 2S 

A mere acknowledgment of an older debt w ithout a promise to pa'» 
cannot be unde the basis of a suit f A M LJ 10, 22 B 513 j2 1^ 52/ 
'16 A 2V Fo’l 1926 AMLJ Supt^hment 1 1926 A MLJ SuPPU i citi 
29,5 A ML J 51 16 D 21, Not Followed 3C 1047 Not applicable 

A d stmction should ho\\e\er be drawn between an ackiiowledgme t 
which contains an evpress promise to i>a> and one from which a promise 
to paj can be inferred 

Mr Sn Ltshitx A^ftrual — For Applicants 

illr Chau i h iran SttrJa — For Opposite Parly 

Judgment — The mam question in this rcM'uon apphci-* 
tion IS whether an acknowledgement of a past debt can form 
the basis of a suit to reco\cr the debt or whether the creditor 
must sue on the orij^mal cause of action 

The acknowledgment in the present case is in the 
foUoNMng terms 

On“khaiaof Narsingdasji son of tliunnilalji Lakotia Cl itarmnlji 
son and i^randson res dent of SbrinaRar Miti Jeth Ihil 9lh, 
Samwni 19SS and interest nt 'S 

Cash lularcc ruj ces two hundred ard s \t> five 
Rs 2o5 11 0 an f annas ele\cn of NusinKhdas Lakotia 

Chum al 

&il.DaUiteso\cr oi e anna stamp ' 


Part I.] 


NARSINGH DAS V. RAM KANWAR. 


15 


It is admitted that the Rs. 265-11-0 represents a past 

debt with interest added at a rate previously charged namely 

the rate stated in the heading. 

\ 

The learned Small Cause Court Judge held that the suit 
s on this acknowledgment is maintainable, and considered 
himself bound by two rulings of this Court in Muka v.' 
Baiina^ and Ram Chander v. Shio Naih^ reported in 
Ajmer Merwara Law Journal Supplement 1926 at page 4 
and 29. 

The decisions of this Court have not bsen entirely consis-’’ ' 
tent. In Codd v. Magu LaP It was held by Murphy 
J. C. that the acknowledgment in that case would 
serve to renew limitation under section 19 of the Limitation i 
Act, but not to exempt the plaintiff from proving his real' 
cause of action which must be the goods supplied or the 
money lent. No case law was cited in this ruling. 

In Muka v. Baiiiia^, Baker J.C. held that it had been 
settled by the Privy Council in Ma7ti Ram v. Rupchand^ 
followed in Chunnilal v. Bachman Govind^ that an acknow- 
ledgment can from the basis of a suit (Ajmer M'erwara Law 
Journal Supplement 1926, page 4). 

In Ram Chander vs. Sheo Nath^ Barlee J.C. held that 
an acknowledgment in the form “Balance struck and signed. 
Balance to be paid’’ amounted to an acknowledgment • of 
liability and a promise to pay. Reliance again was placed 
upon the Privy Council and Bombay cases mentioned above. 
It was held that a suit lay on such an acknowledgment. 

In Dhan Raj v. KahP Macklin J. C. held that 
a suit on a khata baki containing an acknowledo’inent 

(1) 1926 A.M.L J. supplt. 4. (2) 1926 A.M.L J. suppit. 29. (3) 1 A.M.L.J. 16. 

(4) I.L.R. 3 Calcutta 1047, (5) I L.R^ 46 Bi)mba 3 ’ 24. (6) 5 A,TkI,L J. 51 
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by the debtor was tantamount to a suit on a promissory 
note, and therefore all joint promisees have the right to 
claim performance of the promise. ^ 

Now the Privy Council cases did not decide that an 
acknowledgment can form the basis of a suit. The question 
considered was whether an acknowledment in that case 
renewed limitation under section 19 of the Limitation Act, 
and a considerable portion of the judgment deals with the 
position as it would exist under English law. Appro\aIwas 
given to a ruling of Lord Justice Mellish which laid down 
that an acknowledgment to take the case out of the Statute 
of Limitations must be either one from which an absolute 
promise to pay can be inferred, or secondly an unconditional 
promise to pay the specific debt or thirdly there must be a 
conditional promise to pay the debt, and evidence that the 
condition has been performed. It was then considered that 
an unconditional acknowledgment has always been held to 
imply a promise to pay, because that is the natural inference, 
if there nothing is said to the contrary. 

In the Bombay case it was held that a suit could he on 
a khata baki It was held that the Privy Council case 
*‘m effect” had overruled an earlier decision of the Bombay 
High Court, Shaitkcr v. MuUa^, In this last case the 
khnta was similar to that in the present case. It was held 
that the khata was only evidence of the debt and did not 
form a fresh contract upon w'hich a suit could be brought. 

The later rulings of this Court and that in 46 Bombay 
rel> upon the dictum of the Pruy Council that an uncondi- 
tional acknowledgment implies a promise to pay and it has 
been inferred that tins promise amounts to novation of 
contract. In my opinion however a distinction should be 
drawn between an acknowledgment whicli contains an 
express promise to pay and one from which a promise to 


(1} I 1. It. 23 Heeibif SlJ 
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pay can be inferred. Article 1 of Schedule 1 of the Stamp 
Act provides that a mere acknowledgment must bear a stamp 
of one anna. An acknowledgment which contains a protnise 
to pay must be stamped as an agreement or as a promissory 
note. The distinction also has been recognised by the 
Bombay High Court in the case of acknowledgment under 
section 25 (3) of the Contract Act. In Mugmal v, Amir 
chand'^ it was held notwithstanding the Priv}'- Council 
ruling that an implied promise to pay, inferred from an 
acknowledgment which contains no express promise to pay a 
time barred debt, cnnnot be made the basis of a suit under 
section 25 (3) of the Contract Act. 

If acknowledgment alwaA^s means novation of contract 
section 19 of the Limitation Act would seem largely 
unnecessary. 

There is a recent decision of the Allahabad High Court in 
Bal Krishna others V. D chi Singh^. In this the Privy 
Council case was referred to and it was held that this 
decision did not touch the point whether a suit can be 
maintained on a mere acknowledgment. Mukerji and 
Young J J. declined to follow ' an earlier decision of 
Niamatullah J. that a document which amounts to nothin^- 
but an acknowledgment of a previous debt may be made the 
basis of a suit on the ground that an acknowledgment implies 
a promise to pay. They held that an acknowledgment of a 
debt does not amount to a supersession of the debt acknow- 
ledged. It only confirms the older debt. 

In my judgment this is the correct view, and I orerV 
the view of Murphy J.C. rather than that expressed in 
decisions of the Court. I hold that a mere acknowlediirr.r-n: 
cannot be made the basis of suit. 



(1) l.L.R, 52 Bombay 521, 
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It remains to consider whether the acknowledgment in 
the present case is a mere acknowledgment. I consider 
thatht IS. It contains no promise to pay. There is mention 
of interest in the heading, but there is no express mention 
that interest at this rate is to be charged on the amount 
stated in the khata. It is admitted that the rate of interest 
mentioned is the rate which has been charged on the old debt 
and which makes the total up to the amount of Rs. 265-1 1'O 
acknowledged. 

I hold therefore that the suit cannot lie on this acknow- 
ledgment. Plaintiff must rovert to his original cause of 
action namely the original debt or to such acknowledgment 
as ^oes iimount to a nox’ation of contract. I set aside the 
decree of the trial Court. I consider that in the circums- 
tances plaintiff should be given an opportunity to amend his 
plaint, and if he does so uithm one month from the date of 
this order upon such order as to costs as the trial Court may 
deem proper, the suit should proceed on the amended plaint. 

IS not necessary for me to give any finding on tlic 
question raised relating to the award of interest contained 
in the claim. 

Applicant must have his costs m this Court, 

AppUcciUon accepted. 


BErouc Mr. E, Weston I. C. S. 


Hct Ram Jeth Mai, Ftrm 

Versus 


....Judgment debtor — 
Appellant. 


Ftrvt Ttilst Ratii Ram Sicarup.,,, ....Decree Holder- 

Respondent. 


Ci'd Second Appc.al No. 56 of 1934, decided on Marcli 4, 1935, 
apiin'.t the decree pas'-ed by the Additional District Judge, Ajmer, on 
June 27. 1934. 
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Civil Procedure Code — — 39 (2) — Jurisdiction of Subordinate Courts. 

The Subordinate Court to which a decree is transferred must be a 
court which would be competent to execute the decree as an original court, 
that, is to say it must be a court which has pecuniary jurisdiction to pass 
such a decree. 

Ajmer Court’s Regulation (l of 187?) — S, 7 and Ajmer Courts Regulation 
(iX of 1926) — S 9 — Authority to invest Subordinate Judges with jurisdiction in suits 
exceeding Rs. 10,000/-. 

A general order, dated 1st December 1923, had been issued under 
Section 7 of Regulation I of 1877 investing the Subordinate Judge, Beawar, 
with powers to dispose of original suits above the value of Rs. 10,000/- 

The new Regulation contains no clause providing that powers existing 
under the old regulation shall continue and be deemed to have been conferred 
by appropriate section of the new Regulation. Under the new Regulation 
the Commissioner or District Judge has no authority to invest a Subordinate 
Judge with jurisdiction in suits exceeding Rs. 10,000. This authority can 
be exercised only, by the Chief Commissioner under Section 9, 

Practice- Jurisdiction. 

When a Regulation (or Act) is repealed, parties have no substantive 
right that the jurisdiction which a Judge or Court exercised under the 
repealed Regulation (or Act) continues under the new Regulation, 4 A, M, 
L. J, 7 Not applicable, 

Mr. Hira Lai Jain — For Appellant. 

Mr. Naf/nt Lai Ghiya — For Respondent, 

Judgment. — The only question in this appeal is whether 
the Subordinate Judge, Beawar, has jurisdiction to execute 
the decree the amount of which admittedly exceeds Rs 10,000. 

The decree which is of the Bombay High Court was 
transferred for execution in the year 1924 to the Court of the 
Commissioner, and was ^ again transferred in the same year 
to the Court of the Subordinate Judge, Beawar. The transfer 
appears to have been made immediately on its receipt from 
Bombay, and to have been made as an ordinary matter of 
routine under section. 39 (2) Civil Procedure Code. The 
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point has not been raised before me but the wording of 
subsection (2) of section 39 appears to shew that the subordi- 
nate Court to which a decree is transferred must be a Court 
which would be competent to execute the decree as an original 
Court, that is to say it must be a Court which has pecuniary 
jurisdiction to pass such a decree. 

It has been suggested that the order of transfer by the 
Commissioner gave the Beawar Court pecuniary jurisdiction, 
but on reference to the Commissioner’s office I find that a 
general order dated 1st December 1923 had been issued under 
section 7 of Regulation 1 of 1877 investing the Subordinate 
Judge, Beawar, with powers to dispose of original suits above 
the value of Rs. 10,000. 

When the transfer was made the Beawar Court un- 
doubtedly had jurisdiction to execute the decree. 

Regulation 1 of 1877 was repealed and displaced by the 
Ajmer Courts Regulation IX of 1926 This latter enactment 
contains no clause providing that powers existing under the 
old Regulation shall continue and be deemed to have been 
conferred by appropriate section of the new' Regulation. 
Under the new Regulation the Commissioner or District Judge 
has no authority to in\cst a subordinate Judge with jurisdiction 
in suits exceeding Rs. 10,000. This authority can be c.xcrcised 
only by the Chief Commissioner under section 9. 

It IS not suggested that the Subordinate Judge, Beawar 
has been in\ested either bj name or b> office with additional 
jurisdiction under section 9. It is admitted before me that 
the Subordinate Judge is not competent to dispose of civil 
suits of \nlue exceeding Rs. 10,000, and also that he is not a 
court of competent jurisdiction to which decree abo\c Rs. 
10,000 can be transferred for execution. 

It is urged however that as the Subordinate Judge or 
rather one of his predecessors exercised jurisdiction in the 
execution proceedings before Kegnlatioii IX of 1920 catnc 
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into force, In: (»r ratlicr his court lolainK juriMliclion in ibis 
ease !nn\vilbslaiulin;4 ibe fact that the special powers ol ihc 
Court in uencra) have in'ascd to «’xist. 


In the case .Por/a Lai v. MoIkju ImP it v/as held 
followint^ enriior (]eci'^it)ns of t))is ( oiirt tliat allliouRli 
atnemiincnls lo laws of ]n'occ(iuvc ap>ply to pending cas( s, 
a suhslanlivc riu’nl sucli as a ri-d'l f>t appi'ai in a 
pendini^ ease is not ath-cied hy annanlnuMU of statute, 1 he 
decisil^ns follow the prorauttH'.<’inet\t of Lord MacKau”ht(‘n 
m ColouiaJ Sif'^ar Rcfinini^ Cn. v. I rviii}^, ‘'\u piincipie their 
Pordsliips sec no <)il)r!once helween aholis’liinLt an appeal 
altogclher and Iransferrinu the appeal to a jh:w iriiuund 


I do not comadcr that these decisions h\y down that a 
litipanl has a ve'>ted riuht lo llie continuance of the tribunal 
before which he ori.Rinally seeks his relief. If the 
CoiDinissioner'.s order of tiic }-(ar }92.'’5 had 'pven special 
jurisdiction to tiic Subordinate judue hy name 1 do ncjL 
consider that on transfer of that particular Subordinate judf^c 
]jlij,e!nts would liavo Ik-cu enlilied to rcijuire that iii.s .successor 
should he given the same special jurisdiction, d'he special 
jurisdiction of the Bcawar Court was abolished hy lltc Regu- 
lation 1926, hut there seems no reason to liold llial it could 
not have been abolished under the old Ixcgulation hy order of 
the Commissiemer who granted it. I'urthcr under section 26 of 
tlic old Regulation the Commissioner could withdraw any suit 
of the Bcawar court to his own file. In fact the result of 
allowing the present appeal, namely that the decree holder 
must seek e.xecution of his appeal in the District Court is a 
result which would follow proper orders passed under the old 
Regulation. 


In the circumstances the plea of substantive right must 
fail, and I hold that the rulings of this Court relied upon are 
not applicable to the facts of this case. 


(1) 4 A, M. L. J. 7. 
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I allow the appeal and set aside the order passed by the 
Bearvar Court as made withoat jurisdiction. A large amount 
is to be recoiered on the decree, and I think it nill be just to 
order the parties to bear their own costs throughout. 

Appeal Accepted. 


BfiroRE Mr. E. Weston, i. c. s. 

Kanhiya Lai Appellant. 

Versus 

Mat. Pliulaii and others - .... Respondents. 

Civil Second Appeal No. 67 of 1934 decided on Pcbriinry 25, 
1935, agininst the decree passed by Addition.'ll District Judge, on 
December IS, 1933 in Appeal No. 75 of 1931. 

Limitation Act — Section 5 — Fenitncr ot Bceleie oppllcollon rood rroond If 
profftcuted vrith proper diligence. 

A review application maybejjood ground for extending limitation, 
but clearU it can be a good ground only when >t has been prosecuted with 
proper diligence. 

Court Fee* Act— -Schedule I Article 5 — Ad »*lorem ftamp duty. 

Ad valorem stamp duty is necessary on a Hevicvv application. 

Messrs. Srtlal A^ancal and Swamp liarain Agarwal 

— For Appellant. 

Messrs. Jjoft Swamp Gupla and Moltlal Malnvynr 

— ror Rcspondenls, 

Judgment — A preliminary objection has been tahen that 
the appeal is time barred It has been filed nme months after 
the pisiainK of tiie decree 'by the lower appellate Court. 
Appellant seeks to exclude under section 5 of the Limitation 
Act the lime occupied in prosecuting a review application 
from the judgment and decree now ajipe.dtd ag.iinst. 
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1 accept that a review application may be a good ground 
for extending limitation, Mohanlal v. Kkemchand^ but clearly 
it can be a good ground only when it has been prosecuted 

t 

with proper diligence. ' 

The review application now relied upon was presented 
stamped with a one rupee stamp only. Under article 5 of 
schedule 1 of the Court Fees Act ad valorem stamp was 
nec-essary. The proceedings shew that at the outset the 
attention of applicant’s pleader was drawn to the fact that the 
application was not properly stamped. Proper stamp was not 
paid and notice was issued only subject to the objection as to 
stamp being raised. The application finally was dismissed 
for want of proper -stamp and no suggestion has been made 
that this dismissal was improper. 

Even if the initial non-payment was due to bona fi'de' 
mistake, although I find it difficult to accept that it could have 
been, I cannot accept for a moment that it continued to be so 
after the point was raised when the application was filed in 
Court. I must hold that the review application was not 
prosecuted with proper diligence, and I am unable to exclude 
under section 5 of the Limitation Act the time between the 
date when it was filed and the date when it was dismissed. 

The present appeal must be dismissed with costs as 
barred by limitation. 


Appeal Dismissed. 


(1) 1934 A. M. L. ]. 30. 
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Before Mr. E, Weston, i. c. s. 

Prcm Sukh Plaintiff-Appellant, 

Versus 


Bansi Dhar and others .... Defendants- Respondents 

Civil Second Appeal No. 53 of 1934, decided on April S, 1934, 
against the decree passed by the Additional District Judge, Ajmer, in 
Appeal No. 77 of 1931 on April 30, 1934. 

Hindu Law — Alienation — Manager — Neccttlly -Alienee mu«t prore necetdty 
or bona fide Inquiry at to legal necettUy. 

A person uho claims title under an alienation from a guardian of an 
infant must prove tliat there is legal nece^ity for it, that is, such pressure on 
the estate at the time the loan was taken or the alienation made as just Tied 
the act of the guardian, he can also protect himself by proof of bona fide 
inquiry, and if the fact of such inquiry is established, the real existence of 
an alleged sufTicient and reasonably credited nece'siiy )s not n condition 
precedent to the validity of his title, 20 C. L J. 23 Foil. 

Messrs. Raghun tth Agarwal and Mohan L-tl Cn/>oor“For Appellant. 

Rai Bahadur Ktshore {of Delhi) and Messrs. JyoU Sv.antf) 
Gupta and Abdul Rashid— Fot Respondents. 

Judgment — The present suit was filed by one Prcm Sukh 
(since deceased) for recovery of Rs. 2500 on the basis of a 
mortgage, dated 23rd June 1924, passed by defendant liar 
Naram on bis own behalf and on behalf of his three minor 
brothers, defendants 2, 3 and 4. 

Har Naratn admitted execution but pleaded that the 
consideration was Rs. 500 only and that the money was not 
borrowed for family necessity but for his own purposes. The 
minor defendants by their guardians ad htem pleaded that 
they were not bound bj the morlg.age which was pieced by 
liar Naram for bis private needs. It was also pleaded that 



Part L] 


PREM SUKH %h RANSI DHAR. 


25 


Har Narain had sold his rights to the minor defendants. It 
is not disputed that the property mortgaged was joint and 
ancestral and that at the time of mortgage Har Narain was 
the manager of the family consisting of himself and his minor 
brothers. 

The First Class Sub Judge, Nasirabad, decreed the claim 
holding that the consideration of the mortgage was Rs. 2,000 
as stated in the bond, that the mono}' had been borrowed to 
pay off a decretal debt due by defendant's father to one Sheo 
Duit, that the payment of an ancc^ral debt is legal necessity 
and when, as in this case, a decree had been passed the 
necessit}^ was all the more pressing, that the debt of Sheo 
Dutt was paid off within seven days of the passing of the 
mortgage deed and that therefore the minor defendants are 
bound by the mortgage. The sale deed by Har Narain which 
was passed after the mortgage was executed was held not to 
affect the mortgagee’s rights and it was also held to be clearly 
fictitious and collusive. The Claim therefore was allowed and 
a preliminary decree for sale passed. 

In appeal the Additional District Judge w'hile holding 
.that the consideration of the mortgage was Rs. 2,000 held 
that it was not proved that plaintiff Prem Sukh before advanc- 
ing the mortgage money made inquiries into the legal 
necessity for the loan and satisfied himself that the manager 
(Har Narain) was acting for the benefit of the estate. This 
the learned Additional District Judge considered the main 
point in the case requiring determination. He also held that 
no convincing evidence had been led to shew that the famil}'' 
was in such straitened circumstances that it could not have 
met the pressing necessity of avoiding sale of the property 
(in execution of the decree of Sheo Dutt). He also considered 
that the decree of Sheo Dutt was not only against the father 
of defendants but against the father’s brother, and it had not 
been shewn that the brother was unable to pay. He remark-^: 
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I am therefore not satisfied that it should be pre umed that there 
tvas a family necessity for the loan and that inquiries had been 
made by the lender into the monetary condition of the family 
before he had advanced the money to Har Narain." 

"It was further argued that no question of malting any inquiries really 
arose as the money borrowed was in fact used to ward off a family 
necessity. I do not agree with the argument which I consider 
to be fallacious. 1 think that the law reqoir» that it should be 
established bejond all reasonable doubt that due inquiries were 
made before the loan was given and it is immaterial •whether the 
pressure on the estate was real or unreal so long as the lender 
acted bona fide " 

The decree of the trial Court was modified by nllowin" a 
decree only against the share of Har Narain. It wis accepted 
that the sale deed said to have been passed by liar Narain 
did not affect the rights of the mortgagee. 

Plaintiff Prem SuKh has now hied this second appeal and 
he claims that the order of the trial Court should be restored. 

I will consider first the legal point arising from the 
portion of the judgment of the Additional District Judge 
quoted abo\e 

I understand the \ lew taken by the learned Additional 
D strict Judge to be that in suits on ahemtions made hj a 
manager ot »i Hindu joint family the question of the esistcncc 
of legal neces8ii> is immaterial and the only question to be 
considered is vvlicther the lender or alienee made proper 
inquiry that legal ncccssit) existed and acted in good faitii. 
In other words that although legal necessity may be pro^cd 
to have existed, jet the lender cannot succeed in bis claiin 
unless he proves that he made proper inquir) as to ilie 
existence of that nccc«-sit>. 

ith this V icw I am un ibic to agree. 

The text of the MttnUshnra usuallj quoted as the foiinda- 
lion of the law allowing aliemtioii bv a in migcr is given b> 
Mr Majnta*:. 
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“Even a single individual may conclude a donation, mortgage or sale 
of immoveable property during a season of distress, for the sake 
of the family. and especially for pious purposes.” 

In Hanooman PersaeVs case quoted the Additional 
District Judge it was laid down: 

“The power of the manager for an infant heir (the case was one of a 
Hindu' w^dow) to charge an estate not his own, is, within Hindu 
law, a limited and qualified power. It can only be e.vercised 
rightly in a case of need, or for the benefit of the estate, but 
when in the particular case the charge is one that a prudent 
owner would make in order to benefit the estate the bona fide 
lender is not affected by the previous mismanagement of the 
estate. The actual pressure on the estate, the danger lo he 
averted or the benefit to be conferred r.pon it, in tiie particular 
instance, is the thing to be regarded.” 

This ca.se is also the leading case on the equitable 
doctrine relied upon by the Additional District Judge whereby 
a lender who has made proper enquiry and acts under the 
bona fide belief -that legal necessity exists is protected. The 
pertinent remarks in the judgment are: 

“Their Lordships think that the lender is bound to inquire into the 
necessities for the loan and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing, that the 
manager is acting in the particular instance for the benefit of the 
estate. But they think that if he does so inquire and act honestly 
the real existence of an alleged sufficient and reasonably credited 
necessity is not a condition precedent to the validity of his 
charge and they do not think that in such circumstances he is 
bound lo see to the application of the money. 

Their Lordships do not think that a bona fide creditor should suffer 
when he has acted honestly and with due caution and is himself 
deceived.” 

I am not aware that it has ever been suggested that this 
principle is based upon the ancient texts of Hindu law or is 
other than an equitable principle which their "Lordships of the 
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Privy Council considered essential not merelj to protect the 
bona fide lender, but also to ensure that m times of necessity 
the power of the manager to take steps to safeguard the 
estate is not fettered by the reluctance of lenders to advance, 
^\hen theic chances of recovery would be contingent upon 
proof of facts which in many cases could not be within their 
personal knowledge, and for which th’ey would have to rely 
largely upon the assurances of their borrower. 

Although in Hanuman Persad's case their Lordships 
considered that on the facts of that case the plaintiff in order 
to succeed must establish that bona fide inquiry was made, it 
was not laid down in that case that the equitable protection of 
the bona fide lender has replaced the original rule of Hindu 
law which permits the alienation. 

I ha\e been referred to a large number of rulings by the 
various High Courts subsequent to Hanooman Persad's case 
In certain of these cases on the facts it was held that the 
lender must prove proper inquiry It is not ncccssarj to 
refer to these cases in detail In no case has it been held 
that where legal necessity has been pro^ed the lender cannot 
succeed without further proof of proper inquiry made at the 
time of the loan Section ^8 of the Transfer of Propel t> Act 
docs not support the mcw that inq«ir> is the one essential, 
and this section is said to be based on tlie Hanooman Persad 
dcci'-ion 

The correct position may be stated as follows 

“A person cWims tula under nn ihenstion from n (’iiardi'in of sn 
infant must proNC tint there is IcriI nece*?«it> for it. tint is. futh 
pressure on ihe estste it the time tlie loin fiVen or the 
nli''intion nndc is justified the set of the tusrdian lie cm sho 
I roiert huu'eU b) pioof of bons ftJc inqmrj , nml if the fsri of 
■■tch inquiry is established, the rcM eM'^teuce cf nn tiU(‘'’rd 
iifijciert md lensornbjj ctedite 1 necessity is i ct i co <1 tir j 
p'£x f dent to the ^ilidits of hts title ' (20 C U J.7J*”A.I IL 

Vm Cal. HI). 
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Coming to the facts of the present case, Prem Sukh who 
advanced the money died during the pendency of the suit and 
did not give evidence. His widow also was not examined and 
presumably has no personal knowledge. The mortgage deed 
does not recite the purpose for which the money was advanced, 
and the evidence of the one witness Ramlal who states that 
he negotiated the loan at the request of Har Narain who told 
him that he had to pay off the decree of Shiv Dutt clearly is 
not evidence sufficient to prove that Prem Sukh made proper 
inquiry into the legal necessity for the loan. 

It is in fact the case of appellant that although inquiry 
has not been -proved the fact of legal necessity has been 
established. 

_ It has been found by both Courts below that the consi- 
deration of the suit mortgage Rs. 2,000 was utilised to pay off 
the decree of Shiv Dutt. 

Ex. P/3 is a copy of the execution application made by 
Shiv Dutt and his sons. It is dated 2§th May 1924. It 
shews that the decree was passed on 29th April 1924 and was 
passed against Har Narain on his own behalf and on behalf of' 
his minor brothers and also against Panna Lai their uncle. 
Execution was not sought against Panna Lai but against the 
immoveable property of Har Narain and his minor brothers. 

It is admitted by Bansi Dhar one of those brothers in his ■ 
evidence in the present suit that their house was attached and 
that the attachment took place before the date of a document 
Ex. D/15. This is the document between Shiv Dutt or his 
sons and certain relations of Har Narain whereby those 
relations purported to purchase the decree. It is dated 30th 
June 1924. The suit mortgage is dated 23rd June 1924. In 
view of Bansi Dhar, admission I do not think there can be any 
doubt that attachment took place before 23rd June 1924 or at 
least that on 23rd June 1924 the fact that attachment had 
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been applied for was known to Har Narain. It has not been 
she\\n that Har Naram and his brothers were not bound by 
the decree of Shiv Dutt. Although the decree was also against 
Panna Lai, the decree holder was entitled to proceed and 
actually proceeded against the joint property of Har Narain 
and his brothers I am unable to agree that there was no 
danger to the estate to be avoided because if the property had 
been sold Har Narain and his brothers might ha^e had a 
cause of action against Panna Lai for contribution. The danger 
to the estate to be avoided was the sale in execution. It is 
not suggested that Panna Lai had any share in the property. 
Sale of the property could be avoided only by satisfying the 
decree. As held in Hanooman Persad’s case the actual pressure 
on the estate, the danger to be avoided or the benefit to be 
conferred upon it in the particular is the thing to be regarded. 

It must be accepted that if, at the time of the suit mort- 
gage there were not funds in the possession of Har Narain 
sulficient to meet the decree of Sluv Diut then the alienation 
or mortgage to Prem Sukh was justified by legal necessity. 

It is of course for plaintiff to pro\c that such a condition 
of affairs in fact existed. 

At this stage I may comment upon the document D/15 
already referred to. '1 he device whereby, instead of record- 
ing satisfaction of the decree of Shiv Dntt, an assignment of 
the decree in favour of relations of the defendants was tahen, 
may have been adopted to retain a right of execution against 
Panna Lai or it may have been adopted to obscure the 
connection of the suit mortgage with the satisfaction of the 
decree. As already mentioned both Courts below have found 
that the consideration of the suit mortgage uas utilised in 
paying off the decree and the evidence led ti> sheu that 
Lx. D; 15 \\as a genuine transaction must be taken as false in 
MOW of this finding. The subsequent execution proceedings 
taken on this assignment arc also open to suspicion as being 
creation of evidence. 
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It is claimed that at the time of the suit mortgage Har 
!Narain must have been in possession of funds. It appears 
that his father who died in February 1923 was a Public Works 
Contractor, and a number of bills dated March 1923 purport- 
ing to shew Ps. 7,000 or “S.OOO as due to him have been 
produced. Assuming that these amounts were recovered by 
Har Narain, on his own evidence he misspent them. No doubt 
as held by the Courts below Har Narain is not a person upon 
whose word reliance should be placed but there does not seem 
to be any reason to believe that he was any better than the 
improvident and dishonest manager he makes himself out to 
have been. Pie is supporting other defendants in this suit. 
The suit mortgage was not passed until lifteen months after the 
dates of the P. W. D. bills in the name of his father. It is 
said that after his father’s death he continued as a contractor. 
Certain of the bills produced are in his name and are of dales 
nearly a year after his father’s death. They are for small 
amounts and suggest that at the time Har Narain was in a 
very small way of business. 

There is one circumstance which throws light upon the 
position of Plar Narain. This is a sale deed Ex. D/18 dated 
15th December 1924 b}^ which Har Narain sold to his brothers 
his one quarter share in the joint immoveable property for 
Rs. 1,000. As a device to avoid the suit mortgage it appears 
too feeble to have commended itself to the persons who were 
responsible for Ex. D/15,. If it is taken to be a genuine 
transaction it would appear either that the relations 
Considered that Har Narain should severe all connection with 
his brothers and the estate, or that Har Narain was responsible 
for it and the natural inference then would be that he was in 
need of money. The consideration is said to have been a 
debt recovered from one Choth Mai, not surplus cash in 
the estate. 

In my opinion this transaction gives substantial support 
to Har Narain’s evidence that he squandered the assets of the 
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estate Taking this together with the evidence of the witness 
Kam Lai and the fact that the consideration was used to meet 
the decretal debt there seems to me eridence sufficient to 
justify the finding that at the time of the mortgage there 
were not in the possession of Har Naram funds sufficient to 
meet the decretal debt. In other words the legal necessity 
for the loan has been sufficiently proved. The necessity is 
not affected by previous mismanagement of the estate 

On this finding plaintiff is entitled to succeed. I allow 
the appeal and restore the decree of the trial Court. 
Defendant must bear plaintiff’s costs throughout. 

Appeal alloxecd. 


Betorc Mr E IVlston, I. C. S. 

Ram Sahai and others .... Appellants. 

Versus 


CroxMi Respondent. 

Criminal Appeals No 10 to 12 of 1934, decided on Janinrj 4, 
1935, against the order passed bj Additional District Judge on 
Noreniber 1, 1934 in Sessions Case No 8 of 1934. 

EvS^cnee Act —Section 27— Scope 

Section 27 molvcs a(lmi<;s«We only "ttitements h> nn nccuictl to tli«* 
police ns n con'icquencc of which fnets ire discovered This do'**. not me5n 
th-it nn> statements made by an accused antecedent to discovery arc 
admissible 

Crimlnkl Trial— E*Idence of approifer. 

Wlierc evidence is given under inducement of pardon, the apfrover 

IS likelj to pive evidence incriminntinr the persons who arc cccu*ed. 

Mr /U f/iJ ror Npjiellant 
K. 13. AbJiiI Wrtfiui 1 or Craan. 
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that the shop was broken into during the night and two 
blankets, a bathing costume, five pullovers, one jersey and some 
children’s clothes were stolen 

It may be accepted that the two shops were broken into 
and that articles as described were stolen. 

In the course of inquiry by the Police into tlwse and other 
similar offences, Head Constable Gauri Shanker, was sent to 
Agra and met there witness Nand Kishore who has been made 
an approver in the ease. As a result of information given by 
Nand Kishore, Gaun Shanker telephoned to .\jmer that 
accused Ram Sahai’s house there should be searched. Mr, 
Mata Dm, the investigating Police officer, states that Ram 
Sahai’s house was searched but nothing was found. A da> or 
two later, apparently on 14th January, Ram Sahai was 
produced before the Police at Ajmer. After btung interro- 
gated Ram Sahai is said to have taken the Police to his house, 
and from an empty shop near it to have produced a trunk 
containing a number of articles among which were exhibits B 
1,3, 5, 10, 13, 14, 15, and 16. 

The e\idence relating to this production of property is 
extremely unsatisfactory. Mr. Mata Dm states that he tlid 
not notice from where liain S.ihai brought the trunk, while 
the punch witness examined, Williams st.ites that it was the 
Police who brought out the trunk, althougli before the 
Committing Magistrate he said Ram Sahai did so. 

Ashiq Mohammed has identified all the artieies to be ins. 
In p irticular he identified a table clotii B 13 which iie sa>s 
was not for sale but for his prn itc use He also states lii.at 
all these arc articles mentioned iii b.\. S 5. 

Accused P>'irtlal was arrested at Ajmer some lime lafote 
20th January wlnlc accused Uajjuin.il known as licngah w is 
arrcstid .it .\r;ra .ibout 2nd I'cbru »ry. WIu a aru uii 
as he admits, was wtaimg the swc-vtct or puhover 
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Ex. C 2, and according to iMohammed Kassim Ex. C 2 is 
similiar to the five pullovers .stolen from the shop of Alla 
Kakha. Rajju hlal in his statement alleges that this was 
given to him by the informer Nand Kishore. 

It is in evidence that Nand Kishore produced a fairly 
considerable amount of proper!}' at Agra on 2nd February 
and witness Ma/ahir states that the property including Exhs. 
B 1, 6, 7, 11, 15, 17 (?), and C 1. Exhs. B. 1 to B IG are 
identified by witness Ashiq as already described. 

In March Nand Kishore turned approver and it is upon 
his evidence that the prosecurion mainly relies. 

I have omitted evidence of confessional statements said 
to have been made by Ram Sahai to the Police during the 
investigation. It must be emphaised that section 27 of the 
Evidence Act makes admissable only statements by an 
accused to the Police as a consequence of which facts are 
discovered. This does not mean that any statements made 
by an accused antecedant to discovery are admissible. When 
an accused person himself takes the Police to a place and 
himself produces property it is difficult to imagine how any 
statement of his leads to the discovery, and in the present 
case some at least of the statements attributed to Ram Sahai 
appear to have been made after he is said to have produced 
the trunk. 

Nand Kishore’s evidence is that he and accused Pyare 
Lai had agreed to come to Ajmer from Agra to commit thefts, 
and they met at Ajmer shortly after Diwali. He then met 
Ram Sahai who has lived at Ajmer for some years, Bengali 
(Rajju Mai) and several others. He describes the housebreak- 
ing at Cap House which he says was committed by seven 
persons including himself and the three accused, and says 
that on the following .night the same seven persons broke open 
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another shop. In the second offence he says articles B 9 and 
B 14 fell to Pyarelal or Ram Sahai and article C 2 (the 
pullover) fell to Ram Sahai who gave it to Bengali. 

It may be mentioned again that articles B 1 to B 16 are 
said to have been stolen in the first offence. 

A banya witness, Kalyan, has been examined who states 
that he had bought a quantity of cigarettes from Nand Kishore. 

On Nand Kishore’s statement together with the produc- 
tion by him of property at Agra, it may be accepted that he 
was one of the persons responsible for the two housebreakings. 

His evidence that the three accused also ^\e^e concerned 
in the offences is to be regarded with great caution. It is 
evidence given under inducement of pat don, and there can be 
little doubt that in such circumstances the approver is anMous 
to give evidence incriminating the persons who are accused. 
It is true that in the present case the three accused appear to 
have come under suspicion by reason of Nand Kishore but the 
evidence as to that part of the Police inquiry is and must 
remain obscure There is certain cMdence oi association of 
the three accused with Nand Kishore such as the ciidcncc of 
witness Ratanlal and the statements of accused themselves. 

Association with an informer pro\ed to ha\e been con- 
cerned in a number of housebreakings is a suspicious 
circumstance particularly if that association is proved at 
Ajmer where the offences were committed and certain of the 
accused arc strangers to -\jmcr, but 1 must agree with the 
opinion of the assessors that tins IS not sulheienc coirohora- 
lion of the informer’s evidence that the as’-ociation cMeiukd 
to the crimes committed. The evidence of the .iHuged 
production by Ram Salni of property not from hit* liousc n 
too uiuaiisfactory to h.i\c an> value, while KajjuniJl'i 
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and is consistent with the association In-twccn lu.n and H.o 

approver upon which the prosecution relics. 

The case against accused umiuuhlcdly is one of i-lioug 

suspicion but strong suspicion is not enough even aieonst 
the associates of a guilty poison. 

I must allow the appealsand set aside the convictions ,ui<! 
sentences. The appellants are acquitted. 

.'l/)/Vil/,s* ACCi'piuHl, 


Bki'okk .Mk. )•!. W'K^croN, i.t'.s. 

GaindaLal .... .... Dclendant-Applicanl. 

Versus 


Anup Singh .... Plainliir-C)pposiie Pai ty. 

Small Cause Court Revision Ni). 150 of 10. U, dt^eitlrd mi 
March 4, 1935, agaiiust the orilcr p.i-^.scd hy iho Sm.iU (iau;e Cuuil, 
x\jmer, on October 13, 1034 in suit No. 1107 of 1934. 

Civil Procedure Code — Section 11 — Mere mention of n debt without cUlmltii; 
a set o& docs not bar a separate suit. 

Where plaintiff was not bound to counter — claim in tlie earlier suit, 
the mere mention of a debt (alleged to be due to the defciui.uil fiom tl:o 
plaintiff) in the written statement, without altemi>i to convert llic mutter 
into a counter claim cannot bar a separate suit. 

Mr. C. Jacob — For Applicant 

Mr. Anandi Prasad Bhar^ava — For Opposite Party. 

Judgment— This is a suit for an amount of Ks. G-t said 
to have been advanced by plaintiff to defendant, his servant. 
In an earlier suit defendant had sued plaintiff for an amount 
of Rs. 48 odd as arrears of wages. In his written statement 
in that suit present plaintiff pleaded the present advance but 

paid no Court Fee on set off or counter claim and the Court 

declined to go into the question. 
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It IS urged that the present smt is barred by res judicata. 
Plaintiff was not bound to counterclaim in the earlier suit, 
and mention of the present debt in the written statement 
without attempt to convert the matter into a counter claim 
cannot bar a separate suit. 

On the merits the debt appears sufficiently pro\ed 
although an acknowledgment passed by defendant is said to 
have been destroyed by fire,. 

The application is dismissed with costs. 

Application dismissed. 


BeroRE Mr. E. Weston, i c.s. 

Ganeshilal Mannalal, Firm .... Plaintiff*Apphcant. 
Versus 

B B ij'C.I Faikcay Company .... Defendant, 

Opposite Party. 

Small Ciuse Court Revision No. 100 of 1934, decided on 
February 27, 1935 agimst the order passed b> tlic Small Cause Court, 
I3eaH.ir, on April 20, 1934, in suit No. 1292 of 3933. 

Railway Act — Rlik Note Form H — Scopa 

Under Risk Form H .a plaintiff can succeed only on proof of 
misconduct of the servants of the Kadway adminislr.ntion iiie proviso 
111 Risk horm H is not consistent with the substantive clause Ii>iiitf down 
the conditions of liability. Ihc proviso is likely to inibkad jx-isotis 
seekini; their remed> under the form. 

cull Procedure Code — Order 6, Rule 17— Amendment due to un»*lUf*«l<My 
vrordloB In KUk Form »— No rlgU. occuicd to def.ndent hy llmlUtlon Am.ndmtul 
allowed to cneble pUlnUff to beie bU c’olrt upon onijr (round on wbUh he tin 
euccred. 

Phintiff oriBiniUy aUcBcd ncglutcnco and miscomluct of Railway 
administration Subsequently he sout^ht aincidmcnt to subvtitute the 
word *serv ants’ for ‘administration*. 
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HeU the Railway Company should not obtain advantage from 

’ . in fhP Risk Form and unless the amendment would 

unsatisfactory wording in the Risk , • chould he allowed 

defeat a ri^ht which has accured by limitation, a plaintiff should be allowed 

to amend his plaint to base his claim upon what has been held to be the 

only ground upon which he can succeed. 


Mr. Kishan Sxoamp Mathur— For Applicant. ^ 

Sardar Bahadur Bhagxvan Singh — For Opposite Party. 

Judgment— Plaintiff applicant filed suit No. 1292 of 
1933 in the Court of Small Causes, Beawai, to recover 
compensation for damages caused to cement conveyed by the 
defendant Railway Company. In the plaint applicant 
claimed that the damage was due to the “defendant company’s 
administration’s wilful negligence and misconduct’-. 


The Company in their written statement pleaded that 
the cement was consigned under Risk Form H which indemni- 
fies the Railway Company against all responsibility from 
loss, destruction, deterioration or damages to goods consigned 
thereunder except on proof that such loss, damage etc. arose' 
from the misconduct of the Railway Administration's 
servants. They denied that there had been any such' 
misconduct. 


Issues were framed, and the issue referring to misconduct 
was framed in accordance with the plaint in the Form. 

“Was there any misconduct or negligence on the part of the Railway 
Administration ?” 


Plaintiff then presented an application for amendment 
of die plaint stating that by the word “administration” he 
meant to refer to the servants of the defendant company, and 
that he should be permitted to amend the plaint by substitut 
mg the word servants” for “administration”. 

The amendment was opposed and was disallowed by the 
Court on the ground that the amendment sought would alte 
the fundamental character of the suit. As plLiiff 
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Plaintiff now comes in re\ision with the prayer that the 
amendment should have been allowed. 

The distinction between misconduct of the Railway 
Administration and misconduct of the Railway Administra- 
tion s servants was pointed out by Norman j.C. in Small 
Cause Court Revision No 13 of 1933^ but the main point 
in that decision was that under KisK Form H a plaintiff 
can succeed only on proof of misconduct of the Adminis- 
tration’s servants As discussed in that decision the pio\ision 
in Risk Form H is not consistent with the substantirc 
clause laying down the conditions of liability and I think 
this provision is likely to mislead persons seeking their 
remedy under the form. The Railway Company should not 
obtain advantage from unsatisfactory w-rding in the Risk 
Form and unless the amendment would defeat a right which 
has accrued by limitation a plaintiff should he allowed to 
amend his plaint to base his claim upon w-hat has been held 
to be the only ground upon which he can succeed, 

S. B. Rhagwan Singh for the Company has relied upon 
SJnbkri^to v AhdooV^ but this was a case where a plaintiff 
wished to alter a claim of letter from hirer into a claim of 
principal from agent. 

It has not been suggested that at the time the present 
amendment was sought the suit m its amended form would 
have been barred by limitation, and it is not \ery clear wh it 
the learned judge had in wind when sa>ing that a right h id 
accured to defendant. 

1 allow the application and set aside the order of the 
flower Court. Plaintiff should be pcrimllcd to amend tlic 
plaint as prajed by him, and the suit should then be disp<)>cd 
of on Its merits. PlainiifT should bear the costs of the other 
side in the Lower Court on the application to amend. Costs 
m tins Court to be costs m the suit. 

Appltcalion aihict,d. 


p) c A, M. L j 3. 


(:j j j.. It. 3 caL ca;. 
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, Law Points in Certain Cases. 

Before Mr. E. Weston, i.c.s. 

^King Emperor v. Mohammad Bax Alias Wafadar. 

Criminal Revision No. 50 of 1934, decided on February 21, 
1935, against the order passed by the Additional Sessions Judge, 
Ajmer, in Criminal Appeal No. 66 of 1934. 


Criminal Trial — Proof of search — Evidence Act, S. 152. 

It is not enough for persons who have been present at searches by 
the Police to come into the witness box and state that lists prepared at 
the search bear their signatures. These lists generally are not substantive 
evidence. The prosecution should elicit from the witness his personal 
account as to what happened at the search and what was found. If his 
memory is defective as to what exactly was found, he may be allowed to 
refresh it under section 159 of the Evidence Act by reference to any list 

made in his presence at the time of search and read by him at that time, 

/ 

Criminal Trial — Quantum of sentence. 

The Penal Law of India does not prescribe any fixed standard of 
punishment except for certain exceptional offences and a wide discretion 
as to the punishment to be given is allowed. In exercising this discretion 
a criminal court should consider the nature of the offence committed, the 
circumstances under which it was committed, the probability or improb- 
ability that it was an isolated act committed without premeditation and 
the general character and po.sition of the accused in relation to the offence 
he has committed. 

Dangerous Drugs Act (iX of 1930) — Deterrent sentence, Criminal Trial. 

Traffic in cocaine with its terrible results in creating drug addicts 
should be dealt with by deterrent sentences in appropriate cases, 

Khan Bhadur Ahdul Wahid Khan — For Crown. 

Mi\ Mohan Lai Capoor — For Opposite Party. 
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Mst. V. Chitar, 

Small Cause Court Revision No. 131 of 1931, decided on 
14, 1935, against the order passed by the Judge, Sma\l Cause Court, 
Ajmer, on 27th October 1934, in Execution Case No. 4863 of 1933. 

Civil Procedure Code — Order 20, Rule 11 — Term* of decree c*utw»t tc altered 
without consent of decree*holder, ExecuUon. 

A Court has no jurisdiction to alter the terms of a decree without 
the consent of the decree-holder. 

Civil Procedure Code-— O 20, R. tl— -No local enactment pcrmiltiog Instal. 
ments to agriculturist in ExecuUon proceedings. 

No local enactment appears to exist permitting instalments to ho 
allowed in execution proceedings when the judgmeot'debtor is an 
agriculturist. 

Mr, Dcvi Dayal Bhargava — For applicant. 


*Ghisulal v. Basti Mai and others. 

Civil .\ppcal No. 63 of 1934, decided on March 4, 1935, against 
the decree passed by the Sub Judge, First Class, Ueavvar, on JOtli 
January 1929, in Civil Suit No. 102 of 1927. 

Ajmer Courts' Regulation (IX of ISZSl—S. 12— Forum of Appf»l Is 
governed by the subject mailer of su>t and not subject matter of appeal. 

Decree was foe more than Ks. 5000^* , The appc-il rebated only to 
an amount of Rs. lOOO • odd. 

/A/.f, m Ajmer llic forum of an appeal is prescribed by the '■.uh|rcl 
inaticr of the suit and not the subject inaiter of tlio .appc.-il. 

Mr. Hint ChnitJ ~PcA AppeiUnt. 

K. li, /i/inrgflvii im«/ 3lr, iViua./ .tfs/Vm— • 

i Uf Kcij'On.lenti:. 
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^'Giihib, Msi. V. Croxcu. 

CritniiKil Appeal No. 18 of 193-}, decided on March 12, 1933, 
against the order passed hy the Additional Sessions Judge, Ajmer, on 
November 30, 1934 in Sessions case No. 12 of 1934. 

Criminal Procedure Code — Section 401- —In tultab'e caset of infanticide 
sentence may be reduced. 

In England by statute of the year 1922 it has been enacted that 
when a woman, who has not fully recovered from the efi'ect of giving birth 
to a child so that the balance of her mind is still disturbed, causes the 
death of such newly born child she may be found guilty not of murder 
but of the lessor olTence of infanticide. The Indian I.egislatvirc has not 
followed the e.xample of England and other European countries in thi.s 
respect, but suitable cases can be dealt with under the powers conferred by 
section 401. 

Mr. Mcidaii Mohan Kanl — For Crown. 


'■^Cliouth Mai BhaironJal v. Bhopal SingJu 

Miscellaneous Civil Revision No. 142 of 1934, decided on 
March 18, 1933, against the order passed by the Additional District 
Judge, Ajmer, on 22nd August 1934 in Appeal No. 113 of 1933. 

Provincial Insolvency Act Section 43 — No nuiomatic discharge on failure 
/ to apply, 

An annulment does not take place ipso facto on expiry of the time 
fixed for applying for discharge. 

Provincial Insolvency Act— S. 5 and S. 27 (2)— Court can extend time for 
discharge even after the expiry of the time originally fixed. 

A court has power to extend time even after the expiry of the time 
originally fixed, 51 C. 331, 7 P. 375, 53 M. 2SS Foil. 

Mr, Raj Narain — For Applicant. 

Mr. Brahma Dutt Bhargava — For Opposite Party. 
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ISIathii' 


Before Mr. E. Weston, i. c. s. 

Plaintiff — 


Versus. 

Sanvaii and another. Defcndants- 


Small Cause Court Revision No. 136 of 193-1, deci 
4. 1915, against the judgment of the Judge, Small Cause 
passed on November 6, 1934 in Suit No. 928 of 1934. 
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plicant. 


Opponents. 


dcd on April 
Court, Ajmer, 


Umitation Act.— S. 20 -Entries on behalf of illiterate per3or,| 
by tbe person writing on his behalf. 


must be ilgned 


In order to operate under S. 20 of the Limitatiou Ac 
to bare been made on behalf of an illiterate person must at 
bv tbe person writing on his behalf. 


Limitalion Act— Article 74 — When there is no default claus 
bom the date when instalments fall due. 


e, Hmit&tion run* 


A bond contained no default clause making' the whole 
deiauU ot one or more instalments. 


Held, Plamtrll 'rn -was suing on a series of c 
cb bad arisen wben tbe instalments fell due and that 
’'■‘"Cl fell due within three years of the date of filing c 
‘^.ured by limitation. 


'6 Lai Diitt Choudhry — For Applicant. 

hail! S,varup Mathur — For Opposite party. 

Judgment-Defendant in this case aclmilH^"y 


1 

«» ^Oth Oetober 1929 to plaintiff for 
Ks. 201 f Ro « 


91 undertakino- u i i aents of Rs. 8, 

iidwing to pay in monthly install' 


|t, entries said 
least be signed 


amount due on 


;auses of action 
the instalments 
f suit were not 


, O lllWllLUiy ILIOLCLIII 

^ ^°'^9ition that if payments were not ma 

•'“--iCstatldnprr'QnF,,.^ , , . 


de each month 


per cent would be chara:ed. 


The 


^ hied on 20th February 

!. ^ defendant had paid certain insta 

1 Vfendant denied having made such 
■ it the suit was barred by limitatj 


1934. Plaintiff 
Iments totalling 
payments and 
ion. Tbe trial 
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Court held that the payments could not renew limitation 
under section 20 of the Limitation Act and dismissed the 
whole suit as barred by limitation. 

Plaintiff now comes in revision. 

The payments totalling Rs 65 are entered on the bond and 
are said to have been written by witness John Lai who is the 
person who originally signed the bond on behalf of the illite- 
rate defendant. The payments hoi\e\er were not signed by 
John Lai, and* in order to operate under section 20 of the 
Limitation Act I think that entries said to have been made 
on behalf of an illiterate person must at least he signed by 
the person writing on his behalf. The signature of John Lai 
could be accepted as tquiv.ileiit to ilie signatuic of the 
defendant, but 1 do not considei that the less foni al writing 
of John Lai can be accepted as Ins wnling. 

The finding that the alleged payments do not renew 
limitation therefore, in my opinion, is correct. 

Whemdismissing the whole suit the trial Court dots not 
appear to lia\e noticed that the last ten instahiiciits under 
the bond fell due within three years of the date of filing of 
suit, and therefore could not be barred by limitation. The 
bond contained no default clause making the whole amount 
due on default of one oc more lustalinents. Plaialiff in 
fact wis suing upon a senes of causes of action which had 
arisen monihly when the instalmeiiis fell due. 

I must set -aside the decree of the trial Court and grant 
plaintiff a decree for the ten monthly instalnicnts wlncJi fell 
due on and between dues 20tli Febnnry 1931 and 20ih 
Nosember 1931, togctiier with uucrest at 12 per cent on each 
instalment from the ci ite when it became due to the dale of 
suit, and ihcrv after until the date of this order at mx per cent. 
Defendant must bear his own costs and one half those of 
plaintiff throughout Plainiiif will be entitled to furlticr 
interest upon the amount decreed at six per cent until 
recoNcry 


Kcxuion Acce^tol’ 
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Before Mr. E. Weston, i. c. s. 

Hira Lai Judgment-Debtor-Appellant 

Versus. 

Nand Ram .... Decree-Holder-Respondent. 

Miscellaneous Civil Second Appeal No, 98 of 1934, decided on 
-September 16, 1935, again.'^t the order of the Additional District Judge, 
Ajmer, passed on October 19, 1934, in Miscellaneous Appeal No. 43 of 
1934. 


Civil Procedure Code (1908) — S. 7, S. 47 and S. 52 — Extent of a legal 
Representative’s lien on immoveable property of the judgment debtor — Small Cause 
Court can consider the question in proceedings under S. 52 — But it has no jurisdiction 
to make a final determination on the question. 

A Small Cause Court can consider the question of a legal representa- 
tive’s lien on immoveable property of the Judgment debtor for the 
purpose of determining whether e.<ecution should proceed, but it has no 
jurisJiction to make a final determination on the question* 

Civil Procedure Code (l908) — S. 11 — Previous enquiry under S, 52 by Small 
Cause Court no bar to fresh enquiry by Civil Court under S. 47. 

A previous enquiry under S* 52 C* P. C* by a Small Cause Court 
on the question of the extent of a legal representative’s lien on immoveable 
property of the judgment debtor is no bar to an enquiry on the same 
question by the Civil Court under S* 47 C. P. C. 

Mr. Jyoti Swamp Gupta — For Appellant. 

Mr. Shyain Sivaritp Mathnr — For Respondent. 

Judgment — The facts leading to this appeal are as 
follows. 

Nand Ram respondent sued one Kishenlal in the Small 
Cause Court, Ajmer. During the pendency of the suit 
Kishenlal died and his son Hiralal, present appellant, was 
joined as his legal representative. Nand Ram obtained a 
decree for Rs. 300 odd. 
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The Small Cause Court held an inquiry under section 52 
Civil Procedure Code, and a copy of the order passed, dated 
7th November 1931, is on the record. It shews that Hiralal 
represented that the property he received from his father had 
been exhausted by payment of debt mainly by redemption 
of mortgages on the house he inherited. The Court held 
that the value of this house was Rs. 3,000, that Hiralal had 
received Rs. 403 from the sale of a machine. Deducting an 
amount ot 2,433 accepted to have been paid in redemption of 
mortgage, the Court held that ilir.dal had received property 
worth at least Rs. SOO together with some amount from shop 
goods. A finding was recorded that Hiralal had not satisfac- 
torily accounted for the amounts he had received and that he 
had not shewn that lie had no money to meet the decree. 
Execution was ordered to proceed. 

The decree v'as then transferred from the Small Cause 
side to the regular side of the Court, Hiralal then opposed 
execution by sale of the house on the ground that he had a 
hen not only for Rs. 2,000, the amount allowed by the Small 
Cause Court, but also for another mortgage redeemed by him 
which the Small Cause Court had not allowed. 

The executing Court held that the question had been 
concluded by the finding under section 52 Civil Procedure 
Code and that Hiralal had a lien to an amount of Rs, 2,000 
onlv. 

In appeal this decision was affirmed and Hiralal has 
now came in second appeal. 

It IS argued that the Small Cnu-,e Court had no jurisdic- 
tion to determine the ameunt of hen on the properly. 
Section 7 of tlic Civil Procctlure Cocle tlocs not !.iy tlowti that 
section 52 h.is no application to Sm.iU Cause Courts. It, 
however, pr<»vules lliat the provisioua ot the Code lol iting to 
the execution ot decree* against tinmovcablc }ifO|Hrly sli.ill 
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not extend to SnraU Cain^e Court';. The question of the 
extent of a legal leproseiUative'.s lien on innnovcahle piopcrty 
of the judgtnent-debtor undouhlcdly is a (jueslinn to 1)0 
determined in execution proceedings when execution is sought 
against that immoveable property, and I consider it must be 
held to be a question upon which the Small ('ause (h>urt had 
not jurisdiction to maUe a linal dctenninalion. The Small 
Cause Court for the purpose of considering whether execution 
should proceed no doubt could consider the cpieslion, hut on 
execution being issued, if the legal representative <1esire.d a 
determination by the executing Court he war; enlitled to 
, demand it, and the previous inquiry would not bar him by 
res judicata. 


1 allow the appeal. The proceedings are returned to llie 
executing Court with a direction to proceed will) the execution 
after recording a findingon tiie tanmuiU of lien on tl)e j)roperty 
to which the legal representative is entitled. Costs to be 
costs in the execution. 

Appeal allowed. 


Before Mr. E. Weston, i. c. s. 

ShanJier Lai .... .... Decree-IIolder-Applicant. 

Versus. 


Alla Noor .... Judgment-Debtor-Opposite Party. 

Small Cause Court Revision No. 138 of 1934, decided on July 
23, 1935, against the order of the Judge, Small Cause Court, Ajmer, 
passed on November 22, 1934, in Execution Case No. 5848 of 1933. 

Decree.— Consent decree passed though patty absent— Court cxccuUng such 
decree cannot go behind the decree. 


Ordinarily the executing Court has not power to go behind 
and refuse to execute it. In exceptional cases, such as where a 
een passed against a person who was dead, it is open to the 


the decree 
decree has 
executing 
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co.rl to trMt the decree ;is null.tv, ivh.ch on the face of .t, ,t ,s An 

ex parte decree passed w.lbout record, ng evidence may be a decree ^h.ch 

IS habie to be set as de in appeal, but it is not a nullity. 


Messrs Hem Chnndra So^niij and Basaiil, Lai MaUcshx^m 

' For the applicant* 

Judgment. The facts giving tise to this application are 
briefly as follons. 


Present applicant filed suit no. 1326 of 1930 in the 
Court of Sm ill Causes, Ajmer, for recovery of Rs. 338 odd 
against present opponent and two others. Opponent and 
one of the other defendants did not appear and ex-parte 
aiders were passed against them. When the suit came up 
for evidence the trial Couit passed the following orders 

“Parties present. Consent decree for Rs 320 with costs m (oU, 
Further interest at five per cent.” 

A decree was drawn up accordingly against all three 
defendants. 

After an attempt to execute the decree against the 
defendant who uas not cx-parie in the suit, the decree holder 
applied in July 1933 to execute It against present Opponent. 
Opponent appeared and claimed inter aha that the decree 
was a consent decree passed in Iiis absence and was therefore 
a nullity against him, Ihe executing Court made eiKiuincs 
into his allegation th it he was not present when the consent 
decree was passed, and accepting it held that the dLCree 
could not be executed against him. The execution applica- 
tion was dismiiiSed 

The decree holder has now come m rcMSion and urges 
that the executing Court had no power to go bthinci the 
decree. 

It IS settled law that ordinarily the executing Court 
has not power to go behind the decree and refuse to execute 
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a^ri-e has been 

^ ! oQ \vbei*e a neciv^e 

itb f peTs'e^' Xo' was ^ ^n 

p„rf as»“ • n, d,tre. » IK ■ ,„,a 

. ,„„. «o 

Opponent hK a i"imK‘ ., p„Ip 

oooiahnvn "PP''^ “ pp Pnvn nppealnd ngnins 


in 


1 Jlct-vo 

r A nnnn bv the trial Court was a- 

The Madras case 

case ot pavtiiion in w g^e(.„ting 

lain noi able to f ,he validity of 

Courts have general power to enquire 

decrees. 

I must allow the application and set aside the order of 
the cecuting Court. The execution application shou d be 
restored to file and proceeded with on its merits. It be 

open to opponent to seek such legal remedy as he may be 

advised. In the circumstances I make no order as to costs. 


1, I. L. R. 44 Calcutta 627. 


Revision accepted. 


Before ^Ir. E. Weston, i. c. s. 

Uohan Lai .... .... Creditor-Applicant. 

Versus. 

Ratna .... .... Insolvent — Opposite Party. 

Civil Revision application No. 147 of 1934, decided on Septem- 
ber 13, 1935, against the order of the Additional District Judge, 
.'Vjmer, passed on September 11, 1934, in Miscellaneous Civil Appeal 
No. 325 of 1933, 
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ProvmcUl I„.olTe„cr Art-S. „<.t „t=lh,r c, 1. 

•alufied immediately but wbelber aiteU locked up 

Ths question IS uot whether the debts c-n be s.-ttisfied imroednlely 
out of the nssets but whether the assets -ire so locked up that the debtor 
will not be able to pay at the tunes he is called upon to pay. 

Ajmer Resul.tioo HI of 19U— S. IS— Agrfcullural Und cennot be raid 
vrUbout Collector’s saaction 

Agncultunl land cannot be sold without Collector's sanction. 

Mcssfs, Rnghu Nath A^arwal and Dcbi Dayal Dhargitx a 

Tor the applicant. 

il/r. Parmatma Swamp — For the opposite party. 

Judgment — In this case the Insolvency Judge icjcctcd 
an application of Ratna opponent to be adjudicated insol- 
vent on the ground that he had not shewn Ins inability to 
pay his debts. 

In appeal the Additional District Judge considering 
that the test was whether the debts can be satisfied immedii- 
tely out of the assets, and holding that it was clear that 
they could not be so satisfied, reversed the order of the 
Insolvency Judge and directed adjudication. 

One of the creditors has now come in revision. 

Under section 10 of the Provincial InsoKcnc) Act a 
debtor seelcing adjudicaton must put forward a priina fncio 
case that he is unable to pay his debts. The InsoKcnc) 
Judge, found that the assets exceeded the liabiUticb, and 
the learned Additional District Judge aliile remarking lint 
the evidence was not very clear did not dissent from tins 
finding. 

The question then is not whether the debts can bo 
satisfied immcdiitcU out of the assets, but whether the 
assets are so locked up that the debtor will not bo abb to i>*> 
at the limes he is called upon to pi\. I have not bvtii 
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shewn evidence that at the time of his application there were 
warrants against the debtor or that he was under 'the 
immediate necessity of paying all or any part of his debts. 
The greater part of the assets is said to consist of agricultu- 
ral land. Under local law this cannot be sold without the 
sanction of the Collector. It is not suggested that the 
permission of the Collector was applied for, nor has it been 
shewn that the Collector’s permission will not be given in a 
case such as this. 

Into the argument of the debtor’s honesty I do not 
propose to enter very deeply. It is possible that he thinks 
that under the Insolvency Act he can obtain protection 
without loss of his land- similar to that often given to 
encumbered estates with the additional advantage of having 
to pay only half his debts. 

On the facts, as represented before me, I must allow the 
application, and reversing the order of . the Additional 
District Judge I restore that of the Insolvency Judge. 
Applicant must have his costs in this Court from the 
respondent. 

Application alloxoecl. 


Before Mr. E. VVeston', i.c.s. 


Girdhari .... .... .... Applicant. 

Versus. 

Shamlat Committee, Beawar. .... Opposite Party. 

Cnminal Reference No. 61 of 1934, decided on June '^6 1933- 
made by the Special Additional Sessions Judge, Ajmer, in bis 
Revision Case No. 53 of 19J4, decided on November 24 J934 

Criminal Procedure Code (l893)-S. US—Not applicable to 
Common land not necessari/y public l&nd. 

Proceedings under Section 133 are not appropriate 
ment on Shamlat land. Common land is not necessarilv ecB- 

K- B. Abdul Wahid Khan — For the Cro;vn. 
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Order.— I must ngcee \\U1\ the lentned AdiUiionnl 
Sessions Judge that proeeetiim-i under section 133 Criminal 
Procedure Code are not appropriate to cases of encroachment 
on Shamlat land. Common l.md is not necessaiily public land 
and vague assertion of user hy people of other villages is not 
proof of the public nature of the land. , It ajipeats that 
Girdhari has been in occupation for some time and the 
Shamlat Committee must take their proper remedy to eject 
him if they desire to do so. The proceedings accordingly ate 
set aside. 


DEt'ORU Mr. Ii. Weston i.c.s., 

.We Rijsiif, Diwan Syed .... .....XppVicant. 

Versus. 

SjI /vfs/ieii, Seth and others .... Opposite Parties: 

Misccll.ineous Coil Kcrisioii Xo. 53 of 1935, ilcciiled on July 10, 
1935, iig.iinat the order of the .A.idiiion.'il Di.irict Judge, .tjincr. 
Meriiara, parked on J.iiiii.iry 3, 1935 in MUcclkaiicous Civil .Vi'peal 
No. 4S of 1934. 

Ajmer Coorl. RctuUlloa (I «t IS77)-S. IS— 7bi "Uwef 1. m^UalorT 

uij not directory— 'Couit qo dUcrclion to 

'He ntird ‘Mi.tIV is manduorv. \\Uu a «ti:c-.non of lie iaIiuc 
i^rck .fi:J .11 S 17 li boon found to cm>i ibe ct C^uu i o d.vuct'oa 
VO icfu-e Vk> Vlic lefeuvKe, ff oCff ^ot «ppiU*U«f. 

li. It. /.tif r«ir llie oprl'cant. 

dir Ciiisu — lleiVp<^Hc V.xny 

Judsiucnl.' — Tins is n ri*\is.t»n .vppltc.itioii troin tlie orJer 
oi' tlic >!> c ril AvUhlional Distiicl Aji* tr. tclusm^ tu 

inline a rofk’U’uci.' t*» ihc llidh ti>mt cf Al* tli uiulcr 
icction IS of i\i.: Aj iic: Coatli KcjuUlu ii (I oi IS77). 
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The order was made in execution proceedings which 
be^an as long ago as the ^•ear 1920. It is admitted that the 
procedure is governed by the Regulation of 1877 and not by 
the present Courts Regulation (IV of 1926.) 

Certain objections to execution were dismissed by tlie 
First Class Sub Judge on 3rd September 1934 who held that 
the objections were barred i)y the principles of constructive 
res judicata. In ai^peal the Special Additional District 
Judge confirmed the order on the same grounds. An applica- 
tion then was made by the objector under section 17 of 
Regulation I of 1877 for reference to the Allahabad High 
Court. 

In his order the learned Special Additional District 
Judge has conceded that he confirmed the order of the 
original Court on a question of law, that is to say, that there 
i.s a question of the nature specified in section 17 of the 
Regulation, but he declined to make the reference on the 
ground that his decision followed reported cases of the 
Allahabad High Court which have not been overruled, and 
that it would be absurd to ask for an opinion when opinion 
has already been expressed. 

Now section IS of the Regulation reads : 

“if the Court to which an application (for reference) is made 

considers: tliat there is a question of the nature specified in 

section 17 , it shall dniw up a statement of the case and 

shall submit sucli statement together with the record of the case 
with its own opinion on such question to the High Court”. 

It is urged by opponents to the present revisional 
application that the word “shall” is not mandatory but merelv 
directory. I am not able to accept this argument. It is true 
that many cases can be cited in which the word “shall” used 
in a number of statutes has been interpreted not to be 
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mandatory, but it seems to me clear that the legishture 
intended the tvoid "shall” in section 18 of Regulation 1 of 
1877 to be mandatory. Djscretion.il poivers of reference 
exist in the Civil Procedure Code under Order 46, Rules 1 
and 6 thereby the Court “may” refer. I lia\e been 
referred to Rule 7 of this order under which where certain 
erroneous exercise of Jurisdiction or failure to exercise 
jurisdiction appears m the proceedings of a suhordin ite 
Court, the District Judge may, ,ind if required by a Jiarty 
shall, submit the record to the High Court. 

In a case Madan Gopal v. Bluigxcnn Dns^ it was 
remarked that the word "shall” in this rule, or r.ithcr lit the 
section of the old Civil Procedure Code corresponding to 
this rule, is directory and not mandatory, but it is cleat that 
the decision in this case was that the District judge is not 
compelled to submit the record unless he considers tint in 
fact there has been erroneous exercise or failure of exercise 
of jurisdiction. This case docs not assist the argument of 
opponents. 

I hare considerable sympathy with ihcsicw taken by 
the le.arncd Additional District Judge. I haie had much to 
do in another Province with .i siinii.ir Regulation whereuiider 
parties h.id the right to demand .i reference to the High 
Court, and I am aware of the abuse to which thw right is 
liable to be put 1 iin not able however to accept tint when 
the question of the nature specified in section 17 ins iKeii 
found to exist the Additional Disiriet judge had any di etc- 
lion under section IS to refuse to mike the- reference. 

1 must return the papers with a direetion that the 
reference- should be m.ade- to tlie Alhbibiil High Ceuil as 
requited by present .ipplic int. 1 make no older a> to cost . 


I I I U U \ J-i 
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Mk. 11. Wkston lc.s. 

Ghisu Lai .... .... .... A[ipiicant. 

Versus. 

Shri KisJicn and another .... Opposite Pary. 

Civil Revision a})plic.nion No. lO-l of 19 55, decided on 
September 12, 19.55, ag.iinst the order of tijc .Vdditionai Di.-arict 
judge, Ajmer, passed on April 29, 19.55, in civil Appeal No. 90 
of 19o-(. 

Civil Procedure Code (lOQS)— O. 3, U. 4 — Appointment of Pleader-— Not 
rc»lrlclcd to p.nrtlc* or their .aulhori»cd .‘igcnti, 

O. 3 R. 4 dop.s JJot restrict tlie pou'cr of .apj'ointment of pleaders to 
parties or their authorised ngciUs. 

Mr. RiirJoiiuiih — For .Applicant. 

Mr- Gln'sii Ltd -For KesjKjndent No. I. 

.l/r. .XIuliil Ros/;/</— For Respondent No. 2. 

Judgment. — The execution application which, I under- 
stand, appliec, for and resulted iji the sale now .sougiiL to be 
set aside was filed before the rule came into force in .Ajmer- 
jMerwara restricting recognised agent.s to person.s lioiding 
general powers of attorney from persons not resident within 
the local jurisdiction of the Court. 

It is admitted in fact that the execution application was 
validly presented, and undoubtedly the Court had full 
jurisdiction to accept it and act upon it. The argument 
seems to be that by reason of the appearance of a pleader 
appointed by the presenter of the execution application at a 
time when by reason of the rule he.had ceased to he recognised 
agent, the whole proceedings became tainted and tiie very 
foundation of the Court's jurisdiction disappeared. This 
argument seems to me to require no reply. I have not been 
referred to any specific acts done by the pleader appointed 
and 1 see no reason to inquire into them. 

It has not been shewn that the pleader's appointment 
was invalid. Rule 4 of Order 3 does not restrict the power of 
appointment of pleaders to parties or their authorised agents. 

There is no force in this application. It is dismissed 
with,costs. 


Revision Dismissed, 
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Before Mr. E. Weston, i. c. s. 

Durgah Khicaja Sahib .... \ppel|jnt. 

Versus. 

Jagdtsh .... .... ....Respondent. 

Civil Second Appcnl No. 9-1 of lOdd. decided on July 2S, 1035. 
against the decree of tile .Additional District Judge, Ajincr, p.iisi.d on 
August 28, 1934, in Civil appeal No. 169 of 193.1. 

Civil Procedure Code (laosj— S. tt_TiUl Couifr dacirlou would hava 
^ Operated a< Ret Judicata If ao appeal bad beta preferred— Out appeal filed — 
Appeal abated — Trial Courtt declilon operatca at Ret Judicata. 

An unsuccessful party cpnnot .'ivoul a dscision from operatm? as 
Res Judicata by filing au appeal and allowing it to abate 

dfr*. Atnlul Rashhi - For Appellant. 

R. li. MttUun Lit! Dhur^avtt -For Kespoadent. 

Judgment. — The only point taken for appellant in tins 
second appeal Is on the question of res judicata. It is admit* 
ted that the earlier suit do. *19 of 1921 iv.as filed by prc'-cnt 
plainlifT-appeUant against present defendant, that ilie properly 
js the same and that the same relief, namely a share in the 
produce, uas claimed in the earlier suit. It w.is hehl tn ih.»t 
suit that plaintiff is not entitled to .i share in liie produce hut 
only to quit rent. 

It lb argued that because pkiintitf filed an .ippcal .i tiinst 
this decision and the appeal ab.ilcd, because pl.iinlid did not 
join legal representative;* oi a parly, there was no linal 
decision and there can bo no bar of res judical. i. I do nul 
thinU that the argument that an un^ucce'".fui puly c.aii .ivcul 
a decision by allowing an appeal to abate calls lur icrn us 
consider.ition. 

The appeal is diamibscd with costs. 
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MILAP CHAPiD 



^ AiTr> F WltSTON, I- C. S. 
Before Mr. e>. 


Mllap CUcind 


AppVicavit. 


Versus. 


Opposite parly. 


Cnvin ••- ^ 37 oi 1935. 

criminal Revision Applm ' Additional Sessions Jntlgo, 

September 7, 1935 against < « ^ ,,,, 37 oi 19.15. 

Aimer, passed on ]une 21, 1J3D 

, ( 1898 ) --S. 556 — Magistrate Issuing a v/nrra 

Criminal Proceiura Code ( 1898 ) 
aerial to c.se_Maglsl.ate should not try cnso. 

„ a Magistrate relies upon tire 

and such proceedings should be set astde. 

The section is not a technical provision ot law to be ignored at 
convenience. 

Evidence.- Appreciation of-Informer's evidence to be regarded with caution: 

Informer’s evidence is to be regarded with caution whether his action 
has been prompted by revenge or by the more usual motive of reward. 

Mr Sri Lai Aganval—¥ or Applicant. 

K. B- Abdul Wahid Khan— Yor Crown- 


inai 


Order.— Applicant has been convicted by the City 
Magistrate, Ajmer, under section 3 of the Public Gamling 
Act of using his pan shop as a common gaming house. 


The Police are said to have obtained information from 
witness Bujraj Mai on 31st December 1934. A warrant was 
obtained from the City Magistrate on 3rd January 1935. On 
5th January 1935 the Sub Inspector culled Bujrajmal, gave 
him two marked rupees and sent him with two witnesses to 
Milapchand’s shop. Bujraj Mai is said to have handed over 
the two rupees to be staked on digit no. 6, and at Milap 
Chand’s request the transaction was marked on a slate by 
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one Ram Prasad who also was chaDaned but nho «as 
acquitted. Bujraj Mai then went to the Police and the shop 
was raided The two marked rupees were recorered from a 
cash box and two betlmo slips were found The slate also 
was att.iched but the figures on it were found to ha\e been 
rubbed off. 

The Magistrate has relted upon the presumption created 
by tlic warrant issued by liiinsclf, .ind if in fact tJie warrant 
is material m this case the Afagistrate lias tried a case in 
which he had already assisted the prosecution, and 1 should 
have no option but to set aside the proceedings. I must again 
bring to the notice of the M igisiraic and of the I’olicc lli it 
section 556 Criminal Pro-edure Code is not a tcchmtal 
provision at law to be ignored at convenience. 

The learned Public Prosecutor argues however tint in 
the present case the warrant may be ignored, but th it there 
IS still enough evidence on the record to justif> the 
conviction. 

It is suggested for applicant that the informer In^ a 
grudge against him bcciuse he was conncctal in the di^posil 
of gold buttons stolen by a bo/ Mohm from applicant. Thii 
vcr> probibly is true. It is not \cry usu il to find infuim X'* 
in tins class of case who have given inform iliun from a 
sense of public duty, and the informer is a pvrson 
e\ idence IS to be rcgardcil with cxulion wliclhcr hiv action 
has been promoted by revenge or by the mere tinid nutive 
of reward 

In the present case however the informer when sent with 
the muKed coins wa:> .iccompiiiud h> two witm.-. cs I hive 
not been able U) find an> iUggcstions .mitnE tl'^ir dMtnlc- 
rest.-dness They bo'h .iffirm llui the mforuKf wi^vrcdt c 
two rujxit • 15 St ittii by him ind thu the in 
wr.ttk.n on the st U?. it the ic‘iuv5t oj Mtl iji^l i’ d 11 
ipta*. ci the belting ^Up h win ; bce.i fouad m the p. 
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i\Iilapchand has admitted that the two marked rupees 
were given to him by the informer, and there can be no doubt 
that they were given on a wager as described. It is not 
suggested that this wager was a special transaction between 
]\Iilap Chand and Bujraj Mai. It is not applicant’s case that 
he was particularly friendly with Bujraj i\Ial. 

In the circumstances although only one transaction 
has been proved I think it is ' sufficient proof that the shop 
was being used as a common gaming house. The betting 
slips found support this conclusion. 

I therefore do not propose to interfere with the convic- 
tion in this case. The application is dismissed. 


Revision dismissed. 


Before Mr. E. Weston, i.c.s. 

Madan Lai .... • .... Defendant-Appellant. 


Versus, 


Narain and others .... .... Respondents. 

Miscellaneous Civil First Appeal No. 59 of 1935, decided on 
August 20, 1935, against the order passsed by the Additional District 
Judge, Ajmer, on April 23, 1935, in suit No. 10 of 1935. 

Civil Procedure Code (l908) — O. 40, R. l—Rccalver may bo appointed on 
consideration of allegations of waste and of prima facie merits of case; 

A receiver may be appointed when it appears just and convenient, 
and for it to be just , some consideration not only of allegation of waste 
made against the person in possession but also of the prima facie merits 
of the case of the plaintiff in the suit is essential. 

Mr. Sri Kishan Agarwal — For Appellant. 

Messrs. J. L. Dictt CliciudJt ri and Moti Lcil M cilnvynr and 

Bishainber Nath Bhargava—Bov Respondents. 
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Judgment* — This is an appeal from an order of iV.: 
Additional District Judge appointing appellant (defendari 
no. 3) receiver of the property in suit. 

The plaint is not very clear, but it appears to be plaintin'i 
case that the suit property is the separate property of his 
deceased father, and that he and defendants are joint tenant 
in that property by right of inheritance. He claims that h( 
is in joint possession. The Additional District Judge reniatki 
in his order that defendant no. 3 is in actual possession ol 
the property. 

When appointing defendant no. 3 ns rccci\cr the learned 
Additional District Judge did not consider it ncccsbary togc 
into allegations made as to mishandling of tlic property b> 
defendant no. 3 but considered it would bo m the imcrcsts of 
all concerned if his apprehended activities are restricted. 

Under Order -10, Rule 1, a receiver may be appointed 
when it ajipcars just and convenient, and for it to be just 
some consideration not only of allegations of waste made 
against the person in possession hot also of the pnma facie 
merits of the case of the plainiitT m the suit is essential. 

In a Domb.iy it w.is considered that a receiver 

should not ordinarily be appointed in a partition suit between 
members of a joint family. 

The present sun is not merely a jurtition suit, riaintif 
has first to cst.-iblish tlmi a registered will jus'^ed by hi 
father is invalid, .ind .it present I umlcrst.aiid his c.isc h.ii 
not proceeded Ix’vond aihg.ilions m the plaint. 

I uiulefst.ind that dcknuhiU no. 3 has given an uinlcf 
l.iUin ; nut to disjM'C ef an> of the sun pioptrl) and .it ll i* 
stage pl.iiiitill ills nut m.ide out .i case tor inoic ih.m such ai 
undell.llililg. 

I allow the appeal .ami set a'ulc the i ider uf aigKi.tUint.nl 
of receiver. I’nmt if mus* beu the cusu uf di-iendint no. J 
in tin* ajijical. 


i 


li 1. c icr. 


vl/'/'raf alfyi."*'*/ 
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BRIJ NIWAS V, ABDUL HAKIM 


Oi 


Bekoke Mr. E. Weston i.c.s. 


3rij Niwcis Dds 


.... .Applicant. 


Versus. 


Abdul Hakim 


....Opponent. 


Miscellaneous Criminal Application 
July 25, 1935, for transfer of Criminal 
Court of Magistrate 1st class Bcawnr. 


Xo. 21 of PKL5 ,a.;cuP a o,n 
case Ko. -10 o( PU5 of the 


Evidence Act— S. 54— Magistrate should neither elicit nor record evidence of 
bad character ; 

During the examination of a witness Magistrate should neither elirit 
nor record statements made by the witness afleciintt tin; eh.uactcr cf 
accused which undoubtedly are likely to cause prejudice to accti.scth 

Criminal Procedure Code (1898) — S. 52S — Recording of irre’evant evidence 
which is likely to cause prejudice is sufficient to warrant a transfer : 

Recording of irrelevant evidence which is likely to cause prejudice 
to accused is sufficient ground to warrant transfer of the case. 

Mr. Jawaiid Lai Dull Choudhry — [*'or applicant. 

Mr. Mali Prasad Melira — For opponent party. 

K. B. Abdul Wahid Khan — For Crown. 

Judgment. — This is an application for transfer of a case 
of defamation pending against present applicant in the Court 
of the Extra Assistant Commissioner and Magistrate First 
Class, Beawar. 


A number of grounds for transfer have been urged, of 
which only one deserves consideration, namely that by reason 
of the action of the Magistrate in questioning complainant 
and bringing on record in that examination statements 
damaging to the character of accused, accused has a reason- 
able apprehension that the Magistrate is prejudiced against 
him. 
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It appears that after complainant was examined in chief, 
the accused, who then was not represented, did not cross 
examine him; but the M.agistrate took it upon himself to 
enter upon a lengthy examination of the witness, and recorded 
statements made by the witness aflecting the character of 
accused which undoubtedly arc likely to cause prejudice 
to accused. 

I have no doubt that the Magistrate acted with the 
best of motives, and desired merely to test the witness, but 
the evidence which he recorded is evidence which was 
inadmissable under section 54 of the Evidence .\ct, and so 
far from recording it the Magistrate should not have 
permitted the witness to utter it. 

I consider that this by itself is sufficient to warrant a 
transfer of the case to such other Magistrate as the District 
Magistrate may find convenient, and I make an order 
accordingly. For accused it is stated that he does not dtsire 
trial do novo, hut he clnims and is entitled that the Court 
examination of the complainant should be expunged from 
the record. 


AppItciUion ijccc/>((d. 




Law Points in Cettain Cases. 

Before Mr. E. VVeston i.c.s. 

*Nath ptal v. Ram Suih. 

Civil Revision No. 88 of 1935 decided on July 27, 1935 .sgainst 
tlie order passed by the Additional District Judge, Ajmer, on Apii . , 
1935, in Miscellaneous Civil Appeal No. 89 of 1934. 

r .,-.,..! p,„ceS»r= Code (t898)-S. 476-MoUva of P.o.eculor not maletlol. 


The motive of applicant in seeking prosecution 


rvinfot*tCll 


Criminal Proecdure Code (l898)— S. 476 — Prosecution should not be ordered 

unless reasonable prospects of conviction- -Prosecution not to be refused because 

conviction not certciiiu 


While prosecution should not be ordered unless there are reasonable 
prospects of conviction, the courts should not decline to take action merely 
because a conviction is not certain* 


Criminal Proecdure Code (1898) — S, 476~Deloy — Effect of; 

Delay is a circumstance which should be taken into consideration; 

what is undue delay will depend upon the circupistances of the case. 

* 

Mr. Abdul Rashid — For Applicant. 

Mr. Mohan Lai Capoor — For Opposite Party. 


*Taher Hussain, Syed v. Bibban Devi, Shrnnaii. 

IV Court Revision No. 97 of 1 935, decided on August 

7, 1930. agamst the order passed by the Judge, Small Cause Court 
Ajmer, on June 21, 1935, in Suit No. 4453 of 1934. ’ 

.obitaUal Id-Powar la ba axarcived fa. 

4.. ,s:“ r “• 
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*Amar Stilish and others v. Purlab Smg/i 

Criminal R^Msion applications Nos 29 36 of 1935, dcciiicd on 
August 23, 1935, against the order passed b> the Addiiional Sessions 
Judge, Ajmer, on June 3, 1935, in Ctiminil Revision No 33 o( 1935 

Crlmtad Pr« dure Code— 3 252 (s) eod 5M-M.gUu.le h.i uo dulr «< 
cooducUog Ihe pro»ec«Uoo — He h*» dUcitUaa t© (usimoq wttncMct. 

S 252 (2) places no duty upon a Magistrate to conJocl Ibe proircu 
tioo case and summoning such nitnesses as be n aj find necessary to fill 
gaps in tlie prosecution, but a discretion exists to Criminal Courts under 
S 340 to sumcnoa witnesses not called by partiec 

Mr Alshni Smsh Dn«g; — For Applicants, 
il/r £i tU ibh Oas A7ifi»i« i — For Complainant 
l\han BithuJur Xbdttl IFo/ii / /i/nirt-^for Crown. 


Kescir, Mst v Dhool Cftaiul* 

MisClUukous UcviionNo 65 of 1035, dtci luJ on S<.pltsnl>cr 
13,1935, 3„»un:>l tUi, ordb-r pisicd b> the Sub UtAwat. on 
jaiiu^r> 5, 1953, m CniV Suu So 1\ of 1031 

Util Pf«K«duro Coda (iSOSl— O I. R lO-No ovU tioa p*ttr -Uro 
vagu« ottciUont ot belog laler««ltd lo tbo pfopntyi 

IJjc apiltciiK made vibuc aistino j that she vws in cfCs c 1 1 1 

propctti bile si'o no ind cation ax to the aniojol tf I er luuieil. I> -v 

It .. as derived or i.'ietl er s' = "at "> P-tc I on, lUl I. I'-e Lo-U ua, rel 
lound gu uucb allcsaPoas to maVe bet a laily 

Ur bfir jr,r beurwA Mat r'*r— bur Al P caaP 
.’Ir 0 rjvM In .Nath il O' 6,110 le I’ally. 
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BISHESHWAR LAL V. BEI^l COPAL 

Before Mr. E. Weston, i.c.s. 


Bishesliwar Lai 


t • • • 


Appellant. 


Versus. 


Beni Gopal 


....Respondent. 


Miscellaneous Civil Second Appeal No. Sd of 1934, decided on 
August 26, 1935, against the judgment passed by the Additional 
District Judge, Ajmer, on October' 25, 1934, in Miscellaneous Civil 
Appeal No. 40 of 1934. 


Transfer of Property Act (IV of 1882) (as amended by Act XX of 1929) 
S. 52 — Injunction goes with the land : 


The law after amendment of S. 52 by Act XX of 1929 is that the 
iniunction will go with the land. 


Transfer of Property Act (IV of 1882) (before amendment by Act XX of 1929) 
S. 52 — Injunction suit — Plaintiff not to be excluded from benefft of lis pendens unless 
he had neg’ected to take aclicn on breaches of the injunction — Doctrine independent 
of notice to third party: 


The doctrine of lis pendens is independent of notice to the third party 
and the activity contemplated by Section 52, existed not for the purpose of 
gwing notice to the tiiird party but for the purpose of depriving a litigant 
of benefit who was guilty of laches in prosecuting whatever remedy was 
open to him. In an injunction suit, even under the old Section 52, the 
plaintiff should not be excluded from the benefit of lis pendens unless he 
had neglected to take action on breaches of the injunction. 

Mr. Mohan Lai Capoor — for Appellant. 

Mr- Sxvarnp Narain A^arxval — for Respondent, 

Judgment; 'The facts giving rise to this appeal are as 
follows. 


Respondent Beni Gopal as manager of the temple Sri 
Narsinghji Maharaj of Ajmer filed suit No. 28 of 1919 against 
four persons Bansilal, Govindlal,"Bishenlal and Askarmi for 
an injunction restraining .them from uiterfering with plaintiff’s 
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easements oflight and airland for a mandator^ injunction for 
removal of certain constructions. ffe obtained the tuo 
injunctions in the tiial Court. In appeal the perpetmJ 
injunction was sustained, but in place of the mandatory 
injunction cash compensation was awarded and was piid to 
plaintiff. This appeal it may be mentioned .'as hied by 
present appellant as mu!.ht »r-am of the Official Rccuer in 
charge of the property of Bansilal and GoMndlal It ajipiars 
that Bishenlal w is loined as defendant as the then muKhiar* 
am of the Official Recei\er, and that .ippe’lant who ciu.ct.t.dtd 
him was also the son and legal rcprcstnialue of Bishenhh 
The decree however was actuall) parsed pet’^on iH> against 
Bishenlal. 


In January 19^0 the property of Bansilal and Go\ind(al 
constructions in which h.id gi\cn rise to tlie abo\c suit was 
purchased by appellant, his son, and some oilier rcliti>c'«. 
Constructions in violation of the injunction .arc then j,.aul to 
have been made l)\ appOl.ant. Kc^pordtnl tlun applied to 
CNCcutc the decree against appellant ind ifitr hiulnig ih il 
there had been disoiK.cin.ncc of the injunction tic Sub judge 
pisscd .in order uiultr (Hder 21 Uule 32 tint the propertv in 
qucsium should be .ut.achtd. The order h is been confirmed 
in appL.il by the \ddition il District judge. 

The contention of ippellant w.as ihit he was rota 
partv to tin liecree* aiul " is not hi und hv it. Be al o 
euiUeiuh d ih U he w is not llu sole p’ureh istr im! ih U it w in 
iiutshiwn ihithe' ilon^ li i 1 m ulo ilie coa'ilructiunn. This 
list e lUenlion li is nnt been pteSSs.dlK.fuie me. 

Mr. Mohan 1-d Cii>Dorfor iptn:!! uit tchen ujv -i wh^E 
he ur,tf u ill t'tihlilied ptiiteipi lliH an tnjiafeti ills 
ind duti ret tun v*ilh ih**' !in ! il the d e/ 

h> jv^adLoMS toU- n v-U 1 U cU»m> tint R ** ’* » 

app t I u tt t \ m ad n t c Tra i>fcf < .* A ! a 

It a V i a ds L^ut ai it ili^l <c a*» c la g aa.1 



Part III] BISMESHWAR LAL V. BENI GOPAL. 


69 


(Act XX of 1929) came into force on 1st April 1930 some 
months after appellant acquired the property. Tic claims 
that if the doctrine of lis pendens is held applicable to decree 
for injunction, then the amending act has made a substantial 
change in the law and cannot have retrospective efiect. If it 
makes no change in the law then the law must be held to 
be as interpreted by the Bombay High Court. 

It is true that the Bombay High Court has expressed in 
a number of decisions the view that an injunction being a 
personal remedy does not run with the land. The following 
cases are in point. 

I. L. R. 26 Bombay page 140. 

I. L. R. 32 Bombay page ISl. 

I. L. R. 42 Bombay page 504. 

I. L. R, 55 Bombay page 709, 


The Bomba}'’ High Court however has recognised depar- 
tures from this principle. In I L. R. 20 Bombay page 2S3 it 
was held that an injunction (restraining interference with a 
right to light) against a defendant could be executed against 
his legal representative under section 50 of the Civil Proc°edure 
Code. In 51 Bombay page 37 a defendant died after 
a decree for injunction had been passed against him. 
Execution was sought against his widows. The widows 
transferred the property during ihe pendency of an execution 


application. It was held that the execution application 
against the legal representatives was valid under section 50 
of the Civil Procedure Code, and as the transfer was made 
during the course of a “contentious proceeding" the transfer 
could not affect the rights of the decree holder under section 
52 of the Transfer of Property Act. It appears that in this 
case execution was sought under clause (5) of order 21, Rule 
32 The question whether the decree^holder could claim 
execution under clause (1) against a legal rep tative./.^ 
a tiansieree was not decided. 


A 
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The decision tbnt execution could proceed a 

transferee pendente hte under clause (5) that is to i.ny by 
removal of constructions from the property itself marks in 
mv opinion a very tubsiantial depaiture from the piinciplc 
that an injunction does not subsist bevond the person .u.inst 
vviiom It was passed oni^inaKy; and when a principle cf 
Emthsh law by reason of Indian statutory provisions htld 
inapplicable to a considerable extent, it it> open to ar.^unuMit 
whether it can be said to operate at all. 


Under Section 52 of the Traii'^fcr of Property Act as it 
now stands pcndoiicv extends up to coinp!‘ le «ialisf.iciK n of 
the decree. It Lamiot be said that resp uKlcnt\ tlttno i.>r 
injunction lias been complotcK satutud. 'I hu suc^t'ton 
that Its lendcns cannot be apphtd to injiinttnn '■mis is 
noizativod b\ the doctsiors of ll.c Bombay Ihch Ccuit upon 
wliuh Mr. Mohan Lnl Cnpoor nlus. It eirs t<> u c eh ir 
liiat under section 52 the law i.ow is that the injunction v.ill 
go wita the land. 

'I he (jucstion them arises whether il.o auKi.dnwnlby 
Act \\ of 1029 made a snhsi.mtivc than.;c in the hu.. .vi.d 
if so w he tin r tlic cl ii'uc can alint aj pell ml wlio aeijuU' d 
the pfopertv before the .aiiurdn tml caine into foue. 


Under s* t ii.,n 52 O', it slcod htfore the aim i on mt I -s 
pend* Us i..init‘ into pl.iv on Iransiei ‘liutiui tie a..»ivc 
pr<st<u{ion .. of .1 tonUstid «uil or pu*-.t<.dm . U u 
n :o dett rmiiit wh.it lan bt '-.ml to h .ve b-* t* ‘ 

O') me inttrprcM! **» M the vvi tt'< “.Uliv* |r* 5 csUtii.o . In 
itr n mbol.i-'* It w heU ibil h> P !.d' I.v odid wil'i 
ih- either .tp; car t . i ivi: Uen d*_coU.! * u th^- 

‘‘ud iti 1 1 * o .* !)Ci' on the pv*: * f a UMtr. ho io>' 

*''i. Ihti^’ iw .MuUv I r tns!* t f J 

p ' I’l*) 'd o I . Moa it iht w. itU '.J.. 11 VV* Jo ' n 

i o{ I . t, . in . , 


i i : * 


i. . 
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I have not been able to trace any reported case in which 
the application of the rule of lis pendens was considered in 
relation to a decree for injunction in which no execution \\as 
pending. The Bombay Pligh Court held that lis pendens 
applied when an execution application was pending and 
what view they would have taken if no such application was 
actually pending is a- matter for conjecture. I am not 
prepared to agree that the rule followed in 12 Bomba}'’ page 
217 must be applied, A decree (or injunction is peculiar. 
Generally speaking execution of it is not a matter over which 
the decree-holder has primary control. Pie can move only 
upon breach of the injunction by the opposite party. If the 
decree-holder is not shewn to have neglected any breach I do 
not see why he should be penalised as inactive because he 
has been unable to set the Court in motion. The doctrine of 
lis pendens is independent of notice to the third party and the 
activity contemplated by section 52 in my opinion existed 
not for the purpose of giving notice to the third party but for 
the purpose of depriving a litigant of benefit who was guilty 
of laches in prosecuting whatever remedy was open to him. 
In this view I see no great difficulty in holding that in an 
injunction suit even under the old section 52 the plaintiff 
would not he excluded from the benefit of lis pendens unless 
he had neglected to take action on breaches of the injunction. 
It is tiue that such a decision would be in conflict with the 
English principle adopted by the Bombay High Court, but 
I am not bound by those decisions, and there do not appear 
to be any decisions of this Court. As already stated the law 
as it now stands under section 52 is that the injunction will 
run With the land, and it is enough for me to find that I am 
not satisRed that the amending act of 1929 changed a law 
applicable to the facts of the present case as applied in this 
I rovince or generally accepted by-the High Courts in India. 

• The question as to the retrospective •^''^ct j 

ment then need not be considered, - ^ 
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'would remark that in the Nagpur case' wh'ch was a ttse of 
a decree for specific performance of an agreement of sale it 
was held that under the old section owing to the laches ol the 
decree holder ho would not be entitled to the benefit of hs 
pendens. So far as the facts of that case were concerned 
the amendment ina-olvcd a substantive change m the law as 
applied ill Nagpur, and although the amendment ot sectuui 
52 was not included in section 63 of Act XX as an amend- 
naent which was not to have tcstrospcctive effect tt was held 
that in view of the provision 

“aod uoilu jg in any other provision of this Act shill render laiilij 
in any wny anjihmg liane h^fora ths Jay of April niO in 
a ty proceeding pending to the Court on (Htt dile * 
the subst.inti.ll chan;{c couUi not hjt>c reirospcettic clTcct. 

On the other hind in a case reported in LL U, 10 Patna 
pi|Tc 234 It was remarked that the c\phnation added to 
section 52 of the Transfer of Property Act by the Amundui^ 
Act of 1020 dues not alter the law. iivit here a.^uti the 
point at ibbue wis not that nnsuiji m the present c.ue. 

Lastly It has be n urt*ed for rcsiiondeiU that tn any e isc 
section 40 of the Transfer of Proj«.rly Ael .aj^piits. Thu 
section relates to n-^lit apart frvnn cisumeni ^^ulUy kf.>;>wn 
as re'stnctiNC conienautb and I do not consider lliat it wan 
ha\c any application to the prcbcut ciisc. 

The decision of the Lower Court'>tlntrehioadcntcans''.k 
to enforce the iiijuitclioii igun.t .ipjicit mt rimi! (w up hcM. 
The qut .tioii whether he c m ptocced under the fit^i cl luvc c( 
Ord-T 21, IJule 32 ll.is iiot been rii^cdUfoie me .iild 1 >l>i I. U 
prop rve to consider it* .\pj>ell'iut is nnl uiily u tt inv ctee 
but IS. 1 U 0 legil leprcs.iitjlive of .1 p.tion .igiiiiit whom the 
decree wa> pa:, cd. 

The appeal therefore u di^nutsed with eciu. 
in I c in 

ihn 
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Before Mr. E. Weston, i. c. s. 

Ale Rasul Ali Khan, Dewait Syed. Objector-Appellant. 

Versus 

Bal Kishen, Seth and others. Decree-holder-Respondents. 

Miscellaneous Civil Appeal No. 72 of 1934, decided on July 23, 
1935, against the order passed by the Additional District Judge, Ajmer, 
on July 26, 1934, in Miscellaneous Civil Appeal No. 51 of 1934. 

Civil, Procedure Code (1908) — S. 151 and O. 17 R. 3 — Adjournment on 
condition that Costs be paid on next date — costs not paid — Court can dismiss for 
want of prosecution : 

Adjournment was allowed on condition that costs of the other side 
were paid, on the next date. The costs were not paid on the next date. 
The Court dismissed the appeal for want of prosecution. Held, as 
conditions of adjournment were not complied with, the adjournment must 
be taken not to have been given. The order dismissing the appeal for 
want of prosecution was an order which the court had power to pass and 
which was the proper order in the circumstances, 

R.B. Mithaii Lai Bhargava — for Appellant, 

Mr. Ghisn Lai Dhaiiopia — for Respondent. 

Judgment. — The facts giving rise to this appeal are 
briefly as follows. 

Present appellant is judgment-debtor in suit no, 66 of 1913 
and appealed from certain orders passed in execution. The 
appeal was fixed for hearing before the Additional District 
Judge on 28th J^une 1934. On that date the proceedings shew 
that at first neither of the two pleaders representing appellant 
was present. They then appeared in turn and each placed the 
responsibility for arguing the appeal on the other. The 
Additional District Judge while commenting adversely and 
with justfication upon this behaviour, 'allowed an adjournment 
on condition that the costs of the other side which he 
at Rs. 100 were paid on the next date. 



AJMER-MC RU \RV LWV journal ’ [1935 

On ihe ne\t date 6th Jul\ I9J4 the costs \^ere not p-inl 
anfi the pieicler for appellant decliiicii to as-umc am j er^on il 
rt spansihll'tv for tlic amount. After \^aU\n^ for son e line 
the Vdduiomi District Judi,e passed an order the 

appeal for \.ant oi prosecution. 

An ipplicilion uis made for restoration or for rc\ic\\ of 
the order of Clh July 19JI. This the Additional District 
Ju Ige dismissed h\ order dated rdth Juh 1934. 

The present app ica ion purports to be an ipj eil in n» 
th-'ortUr ot 2uii Jul\ 1031 r< ad with ih_ cirlicr orders of 
6th JuU 1931 and 38 li June 1934, 

The facU are no: thspated Tl e Additiornf I)isirn.t 
Jud^e allowed an adjournment on cert iin mndituMs, u I is 
those condttions were not complied with, the .ulj:>viunent 
mu'‘t be tal^tin not to ha\c been p'en. I do rot eui-dtrii 
mileri \i whether the order of 38 h jam* 1934 s.mii d l>c l n 
to hi\e been pts ed under Order 17, I ulw 3 or ui «kr S ^.ti a 
l-I tied rruccdire Code, Prcl u I> lie* ’iliet i, into 
.ijijirojiri tie Tlutc \.as tl i^ranl i e.,ieet to cv i. J •> witn li * 
coiditi n upon umAi the adjourmi cut was ^r inted, n d tl u 
order d sin‘'*s n^ the npjeallor u mt ol pro eeiit o*' w % it 
erder wh eh tiu Court bad povser to j is», md whi n wt-v tl e 
propel order in the cireuristance^. 

U hi j itij i. iri cd \d*hti'>nal Ih^tr.v-I jud^ re.*, ted tl^- 
furtlur ipjihe uio't n aiiih !>■ e lu i-of e red tut la 

orv<.r I tiu inted tin de-iet, it i-. eh if t at ! w n ! 
j'-iuedtoin mis it t n it-» n.ents, irdmlw-t l* ■' t"*'* 

.ipp ic iti ,1 1 id no n eritj. 

I c ID s ' -lu rt .svT to dcr ntrifMr' vC A rtt r t! -» 

, *4 V me 1 e* « lie Cells dered is *n ^ 1 ai it I c: ei » 

.1 ; 4, ji 5 iv III n A i • c. 

it I , d. I .u.c J vut 4 e i * 


I. -f 
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Before Mr. E. Weston, i. c. s. 


Rama .... 

•••• «••• 

.... Appellant. 

Bakhtij Mst. 

Versus 

• • • • •• 

.... Respondent. 


Civil Second appeal No. 66 of 1934, decided on July 10, 1935, 
against the judgment and decree passed by the Additional District 
Judge, Ajmer, on July 25, 1934, in Appeal No. 14 of 1933. 

Civil Procedure Code (l908)--S. 100 — Question of fact — Appreciation of 
Documentary Evidence is question of fact. 

No question of law arises merely because, some of the evidence 
considered was documentary. The construction of a document may be a 
question of law but apprec atiou of the evidentiary value of statements 
contained in documents which are not documents of title upon which the 
suit is based is no more a question of law than is appreciation of statements 
in the oral testimony of witnesses. 

Mr. Chniid Karan Sarda — for Appellant. 

Mr. Jyoti Sivarup Gupta— lot Respondent. 

Judgment. — This second appeal arises from a dispute 
concerning the ownership of certain lands which admittedly 
belonged to one Himta. Defendant Rama redeemed a 
mortgage on these lands and was in possession. Plaintiff 
claimed that she had the right to the lands, and she sued for 
possession on payment of the amount of redemption money. 
Plaintiff’s case is that Himta had only one son Zora and that 
she is widow of this Zora. Defondant's case is that he is a 
second son of Himta and that plaintiff was never married to 
Zora although she lived with him for many years. 

The trial Court found that plaintiff was married to Zora 
and that defendant was not the son of Himta but his step 
son. Plaintiff’s suit therefore was decreed. 

In appeal the findings of the trial Court wf^ led. 
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Now the question whether pi um\ff ^^•^s nntntd to /o 1 
and whether defenchnt was the son of Ihmta are quesiu is 
of fact which cannot be taken up in second ijqcal No (juts- 
tion of law arises mcrcl> beciuse some of iht eMdence 
considered was documentarx The construenen of a 
document ma> be a question of 1 iw but appri-cuiion uf lie 
cvideniiars value of statements cent mud m docununu winch 
are not documents of title upon whicli tl t suit i^ ba^td is no 
more a quesUon of 1 iw thin is appreciation of siattn cats m 
the oral tcstimoin of witnesses 

The <lo,.unient rehed upan anpetlant is vvhdnt Di'iM. 
This was a comproimsc tn a suit hi d I'v jisni, i nmrt^i^i^, 
against /Cora ind dcfcmlani !n this divniiu nt foH i \in , the 
heading of the suit dtfuulani is described is von oi Unnu 
Itisiut slitwn lint /ira Ind uu iniiust to emv lint 
defend uit was i prop r pf \ i*» tlu suit, iiid the dtKUnutit 
ckuly IS of bUlc \aluc tscsuhwceof defend itua jar*.iiM^*. 

The documents rtln-d upon b\ phiuiif \ ere cntfi*' a in 
tin rottiut rcci. rd oi the name » f /or i aUn t ifltf the dt ilb 
of Muni i ind of lur own name the dc\V\v ot /or \ U 
•Vs tvuc ih \t these cntr t j do not dutinulc tile I ut I’c 
absenct J in\ itltuipt b\ thfciul ml to It i\c fi > n mn. tiiti red 

IS nok v.tiluui ‘>1^0 liwaiivt 

U lb seta p>-» lolc tU v' tm thv, o\ dcin.^ I nn ht n t I n 
come I ' llu siUK SOUL U'l n i> tm t*id C‘«rt, ' ul d 
If ivt I tt II ivu* I i-t- It d i iiu t ut ib’v ivf t Uv t *0 

With th» s findings oi i icl lU n I \\ ps d 

1 1 i\ tl V iu-vt t di m 4 ^ d wi b Cw 1 5. 
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Before Mr. E. Weston, i. c. s. 

Abdul Lat'if, Seth .... Appellant. 

Versus 

Ahmad Husain, Seth and others. .... Respondents. 

Miscellaneous Civil Appeal No, 93 of 1934, decided on Septem- 
ber 5, 19^5, against the judgment passed by the Additional District 
Judge, Ajmer, on September 27, 1934, in Aliscellaneous Appeal No, 
97 of 1933. 

Provincial Insolvency Act (l920) — S- 4 (s) — Debtor’s immovable properly 
cannot be sold before adjudication. 

Insolvency Jud^e has no jurisdiction to order sale of the debtor’s 
immovable properly before adjudication. The Section merely authorises 
the Insolvency judge to decide objections and questions raised by third 
parties. 

Provincial Insolvency Act(l920) — S. 4 — Scope — Only debtor’s saleable interest 
can be sold. 

Section 4 is provided in order to give a finality to decisions of the 
Insolvency Court on questions of title. The third clause does not create 
any extraordinary power of sale, but permits sale of the saleable interest 
when the Court does not think it necessary or expedient to decide questions 
of title* 

Practice— Immovable property subject to interim attachment — Court has no 
power to Older sale under Civil Procedure Code. 

Under the Civil Procedure Code a Court has no power to order sale 
of immovable property subject to interim attachment. 

Mirza Abdul Qadir Beg — for Appellant. 

R.B. Mithan Lai Bhnrgava — for Respondents. 

Judgment. — The facts leading to the present appeal are 
as follows: — 

Respondents 2 and 3 applied to be adjudicated insolvents, 
and an interim receiver of their property was appointed by 
the Insolvency Court. Respondent No. 1 is a mortgagee 
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with pos'^ession of certain immovable property of the 
debtors, while present nppchant js a second mott'^.i-ee. 
Tile Receiver reported to the Court that he con-,idetd ih.it 
responderit No. 1 by reason of his possession mas ohtaimui; 
an unfair advantage over other creditors and recomnn.iukd 
that the property should be sold. The Court ordered sale of 
three houses, and the large house was purchased in the auction 
b\ respondent No. I for Rs. H,008. U.ippears that the ino 
other houses arc of little value. !t is not very clear wlidher 
respondent’s mortgage covers only the largo house or .iho 
the two houses. 

Respondent No. I then applied to ■'Ct aside llic *'.i»e on 
the ground that he had hid under the misapprehension that 
all three houses were being sold. The Judge awCcpiid b\<i 
contention, set aside the sale and ordered fresh s.dc to 
be held. 

Rrcseni appcllaiu then applied for review » f this order, 
II. application was .icccpud. Tlic order setting aMdc the 
Sale w.i*» cancelled and the original sale w.is upheld. 

Rc'-pondcnt No. I liiea appcalid to the District Court. 
Tlic Additional I)i-lrict judge held that tls<; Ins< ivi nty jetUo 
had no )uri*.th« licn to order mIv if the debt *t’» inunni 
prop'-JiN hclore adjudication, ami lh.it ^tcltun \ if the 
IhiAitj i.ii Insolvency .\ct which was tthtd »n giving 
) vus I'^’von merely .\Htnacia'_» the In^olvciKv ]ud.te to decide 
idijvtoms and‘iULAionv i.»i»cd hv t.huil p.itln:-'. ilr al o 
belli t at the ‘^alc h iil not been eunvlv.ct«,'d with 
form diius. 

lie tlwrcfoCf c incf'lh d ihr origvual > d.c at I '■11 “-n* 

p.{ • lutsi-n. u.d d.ttclMl tUit th' jr {ert> s. l< 

icga .tlj v-.d t.v t!,c ivcvv.iv,*;. 
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I understand that an order of adjudication has now 
been passed and that the Receiver is no longer an interim 
Receiver. 

The object of the present appeal is to obtain an order 
upholding the original • sale. It is urged for appellant that 
the Court had jurisdiction to sell under the powers conferred 
by section 4 of the Provincial Insolvency Act, and further 
that in such a sale it is not necessary to observe the formali- 
ties prescribed for the conduct of Court sales under the Civil 
Procedure Code. 

t 

R. B. Mithan Lai for respondent Np. 1 has not chosen to 
base his case on the argument that section 4 does not give 
power to sell. He maintains that even if power exists under 
this section that, power is limited to sale of the saleable 
interest of the debtor in the property. In the present case this 
saleable interest was only the right of redemption, and the 
Court therefore acted" ultra vires in selling the property free 
of encumbrance. 

I am inclined to agree with the view taken by the 
learned Additional Distiict Judge as to the purpose and 
extent of section 4. Ordinarily property does not vest in an 
interim receiver, and there is in fact no suggestion that the 
receiver had any power to sell. Under the Civil Procedure 
Code a Court has no power to order sale -.of immoveable 
property subject to interim attachment. It seems to me 
that section 4 is provided in order to give a finality to 
decisions of the Insolvency Court on questions of title, and 
that the third clause does not create any extraordinary 
power of sale, but permits sale of the saleable interest when 

the Court does not think it necessary or expedient to decide 
questions of title. ^ 

f 

Even if the Court had power to sell under this section 
It could have power to sell only the saleable interest of the 
debtors, and as urged for respondent, this saleable interest 
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was the equity of redeinplion. Kespondent No. ! was a 
secured creditor, and there U no su^qciion that he rehi quidt- 
ed his security for the benefit of other crcditois. llis action 
in Inddinq was not acquiescence in the s.ile. Tlie order of 
sale ol tile property without reqard to respondent's mtttq.iee 
therefore was ultra vires on that account. 

It IS not necessary to consider whether a Court vellin.; 
property under section -I should ohserse the form.ditics 
prcscrihed by tlie Civil Procedure Code, 

The appeal must fail. It is dismissed with cotts. 

BitFostn .Mit. E. Wc.sToy, i.e.s. 

Croxen .... .... .„. Appcll.int. 

Versus. 

Abiliil S/iiiiaxr .... .... Kcspoiiilciit. 

Criiiiinrl \ppcil So. 12 of 1015. til'd*!-.! on July 23. lUU. 
apainst the jutl.;iueiit pi.-i-t! hr the Xtlilittoinl S'-.miir JuJ,;*'. tjenr, 
on .\pril 5, ln35 in Cnmtn.il .\ppt'.d No. 7 of PI 15. 

Cliaafnal PtoceJur* CoJt — S IdS—- af 

tnu«l b« profcd "U mu«l likdic«l« a<tt •oJ J*U»i 

It must l)c j'roNfxJ tU^t tli« I,oc-x1 Cio.ctnnfit ytJff 

mrctio'wrc I fO't^ulio'i. h rri »t rfivu an »( slu it. a» to •- a.Ir.? 1 

lo \»a\c Ufjn c uiimttcii ajiti tl c ilAtck cifr; cc» 

l^ftl CO IWIUttCsJ* 

c*d# w 

«»mJ br l»«»U 

1}rof-!ef taut t:ec* ’fl t' e £■ . ;U<.3S, ,V 
i!c{ecl U5 iJie uu'«t cu.. »1 c-jc4 aftc" « tf.W ttiu, 
c' Ai sJe l 9 pi »*'■ 4j { *1 >- f .* 

v.t Z Ct. 1 i -i tJ t’ « - '.at li !4W » f.fi <' i t * 

I f <}itt 4- i licvS . ' :r i.-t 4» »1 f l« i!* s»4 1) uUo 
,4*, ii. Vi* i r.J A*' 1 j'-i » Mi'- 

y-t-ja f /> ./v/ fi< ; - *i-r. 
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Judgment. — The facts of this case are as follows. 

Opponent Abdul Shakur was prosecuted for offences 
punishable under section 153-A and 505 I. P. C. in the Court 
of the City Magistrate, Ajmer and was sentenced to a fine of 
Rs. 50 on each charge. 

In appeal the Additional Sessions Judge' held that the 
sanction of the Local Government required under section 
196 of the Code of Criminal Procedure was defective both in 
form and in substance, but while setting aside the conviction 
and sentences ordered a retrial upon the Magistrate receiving 
a copy of the order of sanction in due form and substance. 

An appeal has now been preferred by the Public Pro- 
secutor who urges that the sanction was not defective, 
and that the order of retrial after receiving sanction is illegal. 

I must agree with the learned Additional Sessions Judge 
that the order relied upon as made by the Local Government 
is defective. In the first place there is no proof that the 
Local Government passed any such order. The document 
produced does not bear the signature of the Secretary, but 
of a Superintendent of the Commissioner’s Office and it is 
not even a certified copy. Even if such an order was passed 
it gives no indication as to the acts alleged to have been 
committed by opponent for which a complaint was to be 
.filed, nor the dates when any offences are said to have been 
committed. No attempt was made in the case to connect the 
order with the allegations in the complaint, and sections 
153-A and 505 can cover a large variety of acts committed. 

I must agree therefore that if the order was passed, it 
did not contain sufficient material to shew that it referred 
to the actual complaint made. 

The learned Additional Sessions Judge seems to have 
■ thought that- the defect would be cured by .a fresh order 



82 


AJ.MER-MERWARA LAW JOURNAL. 


[1935 


under section 196 Crimin.il Procedure Code, but the c^der 
should precede the complaint, and the most satisfactory 
course mil be to set aside the proceedings of ihe Magistrate 
as held without jurisdiction, and to lease the Local Gotern- 
ment to take such further action by order .md fresh complaint 
as It may he advised to take. It is suggested before mo for 
opponent that a fresh prosecution will not lie, but this is a 
question upon which I am not called upon at present to 
e.vpress an opinion. 

1 therefore order the proceedings of the Magistrate to 
be set aside as taken without jurisdiction. The lines if pitd 
should be refunded. 

Proccedwt^s ict aside. 


Br.r.oRC Mu. E. Wi.ston, i. c. s. 

Abdul Rehman .... .... Defendant-Apliellant. 


Versus 

Rasul Bax .... .... PlaintifT-Oppodte p irty. 

Miscellaneous Cnil Appeal No. 6‘> of 1934. ilcciikd on Jiil> 10. 
1935, against the order passed by llic AdUinonal lliiUicl Jt.di.c, 
Apilcr. on July ZS, 1934, in Cuil appeal No. 15 of 1933. 

Alm.r R.pd.lloo II ol 1877— 3 • 7 -n*l«l.ir. I 7 

aini. .aa nat .all -b.a a.l.»a..t la tK>...Mlaa. Cl.il C.J. (IIK») 3. 47. 

i’lai iiifTs tc iicJy IS under Sccno.i 47 of ifo Ct«'ii of Civil 1 t«<dat« 
and not b) suit it acfendanl oblams aciual iMs on. t aacvel i.lo.,tLl, 
of ihe Uokl in ^uit. 

.tir. .Samian lSaargava~ior An'lfi-t. 

.Mr .\m,nJl l'r..a .J fb'.a»d nJ-fur Ot.ovllo I ally. 

JudEmcul.— The lacts giving rise to ihi* ■•s 

folli.vvi. Kcsiwndcut filed luit .No. Id *f 1923 vrrking a 

dcel.ualtoii that he i» m jivu.c.stoii of viii tut I inJ ai J Iv-r 
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rectification of entries in the revenue records in favour of 
appellant relating to the suit land made by order of the 
Tahsildar, Ajmer, dated 18th January 1928. 

Numerous contentions were raised by appeliant*defendant 
but the trial Court dismissed the suit on a preliminary issue 
holding that it was barred by res judicata by reason of the 
judgment of the Chief Commissioner in Civil second appeal 
No. 17 of 1916. 

In appeal the learned Additional District Judge has held 
that while the findings of the Chief Commissioner are binding 
upon present plaintiff, those findings do not bar the present 
suit by res judicata, that admittedly wrong entries have been 
made in the revenue records, that defendant by the judgment 
of the Chief Commissioner has only a limited interest in the 
land which was the subject of the previous litigation and 
that plaintiff is entitled to have the revenue records corrected 
under section 67 of Regulation II of 1877. 

The case therefore was remanded for disposal on the 
remaining issue. 

Defendant has filed the present appeal against the order 
of the Additional District Judge. 

It is clear that the judgment of the Chief Commissioner 
referred to awarded a share of the land then in suit to 
present plaintiff, and the effect of this judgment is that 
plaintiff has certain rights not that he has no rights. The 
effect of the judgment will be to limit plaintiff to the rights 
awarded to him by it. 

I am informed that no decree was drawn up following 
the Chief Commissioner’s judgment but that the proceedings 
were sent to the Collector for execution. It is not clear 
whether this was done under section 54 or under section 68 
, Civil Procedure Code. In those proceedings symbolical 
possession is said to have been given to defendant not of the 
land to which he was held to be entitled but of all the land 
then- in suit, and- entries in the revenue records were made 
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in accordance with this action. Plaintiff’s present case 
IS that he is in possession of the share to which he is entitled 
under the judgment of the Chief Commissioner and that he 
has always been in possession. 

It has been urged for appellant that plaintiff’s remedy if 
any is under section 47 CimI Procedure Code and not bv 
suit This objection would h.arc force if appellant had 
obtained actual possession howerer wrongful of the land in. 
suit. As alreadj stated it is plaintiff’s case that he neicr 
lost possession, and it has not been cNplaincd before me how 
this was a case where symbolical possession could base 
been given If plaintiff in fact is not in possession then he 
has no case. An issue as to possession is one ol the issues 
still to be tried. If plaintiff is in possession and defendant 
neier obtained possession then no question of section 47 
can arise Mutation of names in rcaenue records may be a 
consequence of cvecution, but it has not been shewn that 
mutation of names made can be held to be hate been part 
of the execution proceedings if ill fact there were any csccu* 
tion proceedings. 

In the circumstances the appeal is dismissed with costs. 

Appial ilismisSiJ. 

Dlioru Mr E. WtbTOH, i. c. s 

C/i/igiiir Mill .... . . ... Appellant. 

Versus. 

Pill, Hit Lai .. ... • Respondent. 

Cnil tppeil So /'• of 1934, JtciJeJ on SepUmUt lo. 1935, 
against tin. oidar passed by the AdJilional Uis’iict JudbC, Ap cr, u i 
June 2f>. 1934. m Lacciilien Case bo. 7 ol 193 I. 

Cl.J Profceur* CsS* (iSOS) — 0. 21. 11.3— AJjaUmi**— 

W rcc«sni*«d 

Aa uficeti fteJ aUjuitnicnt le J by lie C4,-it» 

Vr S«I| t , } i>i»id<r lln Ai {oelacN 

iu .Nafjiii .U^rvji fv< '«-*• 

Judgracnt.—TI c facts leading lo this apjKal arc Iricfly 

as Ivlow. Pte^.nt apj.Uant e,b;aii..d a ds.iec a„a..n 
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respondent on 18th August 1930 for an amount of Rs. 400 
odd, and applied in execution on 4lh November 1933 to 
recover the balance of Rs. 280. Respondent pleaded an 
adjustment in that he had asked R. B. Nandmal, said to 
be brother of appellant, to credit the. amount to appellant. 
The date of the alleged adjustment was not given but from 
the evidence of R. B. Nandmal it appears to have been made 
in January 1933. 

R. B. Nandmal stated that the decree-holder had 
authorised him to adjust matters, but from ids cross-examina- 
tion it appears that he inferred the authorisation from an 
account sent by the decree-holder. He al.^^o slates that he 
received intimation from the decree-holder not to deal with 
the account of the judgment-debtor, but he ignored it as he 
had already made the adjustment. 

The learned Additional District Judge accepted that 
adjustment had been made and dismissed the execution 
application. 

Before me objection has been taken for appellant that 
the adjustment was uncertified. This is not disputed. The 
objection was not taken before the executing Court nor was 
it mentioned in the memorandum of appeal It is clear 
however that the execution application was filed more than 
ninety days after the alleged adjustment and there is no 
'question of the judgment-debtor b}’ omission of the plea 
before the executing Court being deprived of an opportunity 
of having the adjustment certified. The question is purely 
one of law and 1 cannot refuse to consider it. 

Under order 21, Rule 2 the adjustment cannot be 
recognised by the executing Court. I must allow the appeal 
and set aside dismissing the order the execution application. 
Execution should proceed. 

As the objection was not raised in the memorandum of 
appeal I consider ‘ that appellant should bear the cost of 
respondent in this Court in addition to his own. 

' ' A'ppedl allowed^ 
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Before Mr. E. Weston, i. c. s. 

Rashid Ahmad Khan Insolvent-Applicant. 

Versus. 

Shea Dayal and others Opposite-Party. 

Miscellaneous Civil Revision Application No. 103 of 1935, 
dectdetl on September 5, 1935, ag-ainst the order passed by the 
Additional District Judge, .Ajmer, on April 20, 1935, m Insultency 
Appeal No. 94 of 1934. 

Proilodal lei.ItciicT Act (tS20)— 3. 42 (0— Dlicl>u|i — Cnm o(— 0. 
payment of eight annat la the nip«e. 

Ordinarily an insolveot should be sMolcJ bis iJi5cbargft on payment 
of eight ancas >n the tupee. 

Protloetal taiolfeacy Act (1920)— S. 42 (f)— SpccuUilcot.>mu»t ha rath 
and haurdouf ) — 

The dealings may not have turned out well, but for the purposes cf 
S' 42 (() the speculations must be rash and hazardous. 

.Mr. Debt dVdr.nM Siiii/o/.«>-for Applicant. 

.M<5sri, Debt iJ.OsM iJ/i4irg«»v«i .ind Sri Lett .tg.jrvuftr.— for OpjHJt'U' 

jariy. 

Judgment. — .Xpplicant Kashu! Klian was atijuilicatcil 
insc'hcnt. His debts accwrdini; to the schedule tut.d!cd 
Us Lb-lOO odd. They consisted partly of pcr^on.d dcbi4 and 
parth ut debts for which Uashtd Kh-iii (uid .a joint h.ihihty 
with other persons. 

Cerl.un payineius were made and amodnii were teCO' 
vered by .in .ittachment order of the Insolvency Court on 
bi> pay. 

Uc .applied fcf his di4ch4r,;e, ami the JiuoUri.cy 
iiy Older of 1st Uclobcr 19 J 1 aiiowed dii*,har.:c but 
dull dnsch..r..ie ihuubl lake ciFecl c»n the injoAsnt 
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. ft,, rupee on his “unsecured” liabilities, and 

rom his pay should con that the insolvent should be 

unsecured liabilities ’„.,,btors, corresponding 

SUrshSbr^r^de in the liability of the insolvent 
as for example, it the creditor receives nine annas from th 
co-debtors the insolvent will be liable to pay that creditor 


only seven annas. 

In appeal the learned Additional District Judge consi- 
dered that the surety debts were not entitled to proferentia 
treatment. He also held that the insolvent had not kept 
proper books of account to explain the manner in which the 
loans contracted as surety were utilised, that these loans were 
rash and speculative, and that the insolvent had failed to 
shew what happened to the proceeds of certain shares worth 
Rs. 40 disposed of by him after adjudication. He considered 
therefore that the insolvent should not be given a discharge 
until he paid twelve annas in the rupee. As the insolvents 
pay was held to exceed Rs. 160 a month the order for attach- 
ment of Rs. 60 only was modified into an order for attachment 
of Rs. 75 monthly. 


The insolvent has now come in revision. 


Now ordinarily an insolvent should be granted his 
discharge on payment of eight annas in the rupee. I have 
not been able to ascertain what has been paid. I cannot see 
how the insolvent can be expected to have kept accounts of 
the application of loans to others for which he stood surety! 
He is not proved to have taken an active part in the dealings 
of those persons. - The dealings may not have turned out well 
but for the purpose of section 42 (f) the speculations must be 
rash and hazardous. I have not been able to find material 


88 


AJ^tER-\tERWAR\ L^W JOORSAL 


[1935 

on the record to sheu that the tentures nere rash and ^ 
dons The disposal of Rs ^0 «orth of shares ,s admitted 1 ut 
it IS claimed that it done in ignorance It is not a i \r e 
matter and I do not think it is sufficient ground for relusal of 
discharge The learned Additional District Judge has alloiied 
condional discharge I think tn r using the paiiiiem to 
tnehe annas in the rupee he has been mnuenced bj the 
necessity of protecting the creditors to whom the iiisoUoiit 
alone IS liable I gather that that the insoKent argues tint 
an) payments made b) his co debtors ate in>ni(.iiis m li,s 
insolvencv, with the result that if the) pa) an amount eiju il 
to half of respondent’s total debt respondent has no Iiahilny 
whateeer and his personal creditors mil get nothing This 
interpretation cannot he allowed. 


I consider that insoKent should ho allowed discharge 
when the follosving conditions arc fulfilled llis personal 
creditors must receue eight aniiis in the rupee of their 
individual amounts The inscisent must also pi) eight iiinu 
in the rupee of the debts in which he had a joint h il ihiy 
His habihts esteiids to eight annas in the rupee on sueh debts 
as they stood on the ditcofliis adjudicUioii If houtser 
an) creditor his receiscd mote than ei,ht annas from other 
CO debtors, the h ibi! tv of insoKent will extend ciil) up to the 
balance due 1 do not accept the siew lint these crcditn'i 
must not he allowed to recoser more thin eight mins in the 

rupe'C from all their debtors The insoKe it admi'lcdl) w is 

liable for the whole and he must pas ti„!it ann is e i that 
habihts presided it is not oiherssne dis.-h ir^etl 

1 s e no re ison to modif) the order th it il e atl icliii cut 
order should he for in amount tf its 70 i iiiQiu'i It .1 i.t 
denied that Ih s u less lltsii half Ins pi) 


T1 ere ssdl he in orslcr icoctsin ,1). It* a<.c i i ot l-f 


as to costs. 


OtJ.r 



NOTIFICATIONS. 


1 Process Fee. 

Tlules nganiiiig Pt'oceds fee and Process serving Esiablishineni 
issued by the Judicial Cotnntissioner, AJnicr-Merwara, on the 12th 
October 1928: Notification No. 1020. 

The following rules made by the Judicial Commissioner, under 
section 20 of the Court Fees Act (VII of 1870), having been confirmed by 
the Hon’ble the Chief Commissioner, are published for general information 
in supersession of all previous orders on the subject. 

The rules shall come into force from 1st. November 1928. 

PART I 

Rules applicable to Civil Courts. 

1. The fees chargeable by all Civil Court in Ajmer-Merwar, 
including the Court of the Judicial Commissioner, shall be those shown in 
the appended table. 

2. The amount or value of the subject matter of a suit or appeal as 
determined in sections 7 and 8 of the Court Fees Act, 1870, or under the 
rules made under the Suits’ Valuation Act, 1887, whichever is higher, shall 
regulate the fees payable according to the appended table, and, where the 
subject-matter is not capable of valuation, the fees are to be levied 
according to column 9. 

3. For processes applied for and ordered to be executed as emer- 
gent, the fee will be the ordinary fee and half as much again. 

4. Where one individual is to be served in more than one capacity, 
e.g, personally and also as guardian of a minor or minors, only one fee is 
to be charged. 

5. When a process issued by a Civil Court is returned unserved and 
has to be re-issued for service, a half fee only shall be charged on the 
occasion of each re-issue. 

Provided that if the failure to effect service is due to the fault of 
the party the full fee may be levied. 
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6* (rt) ^Vhen tlic ser\iccs of one or rocte baitiffs cc pcani arc 
required for a Io^Ecr period (haa three dajs, the p^ttj on c c 
appltcauoa the process uas issued shall, m addition to the fee 
leviable under the abo\e rules, be required 'to pa> the ivhJe 
salarj of such bailifls or peons for the v.bolc period in excess ol 
three da^s. ' 

{h) The time occupied in goint: to and teturmns from the pUce at 
nhich service of process IS to be made shall not be recLo-wJ a» 
a portion of the abo\e period. 

(c) If the amount parable on account of urdcf l*'o above 

rule shall involve a fractional part of an aaea sacb part shall bo 
remitted. 

7. In cuil cases ajamst a copatcenar> body for hed, a-d ilto «n 
c'ises 'tirauist several defe'-dants for the levy cf cu ten xry vjPiKed;.ei 
icrorded at settlement, other than ctsses asseis-d bv Covet v t ea', cJy o e 
fte shall be levied for l)ie service of process on defend vt 's or it rood: its 
vv 10 jinv reside m lUe same viUasct if tl ate not ^Olel^la fear « r 
numbfifi but if llie> ate uio « than four m nut iter t’ ea c,*’e » slh cf d c 
ordiiiir) fee leviable s’ all be charged for cvcij 'uch pifwnm«a%c>» f 
four, provided ih it the a^Rresate fee pa> %bl« s’ vU in ro c^-e exceed Ks 3 

S When the service iisct avu'e m an e-qut) ur’er t)idcf V, 

R k 19 ,Civil PrcccdutcCc 4 e,cc uhco uiitc ves.ctc , I we 'uU Ml el 

n stc nd tin e in ccu'c jue"cc tf iJ e Co iit i of >iU' ff ' r f t t iXu i. > cr 
rot complc inj the bcarini of tl e ca^cit’c dt'C-iu ci t* ey were 
fir«t sum uoocJ, no fuitlcr fco to l-o Iwi cd ot*<-a re us. 


iwirr n 


Rules applicable to Ciimlaal Courts. 

•>. Ko fee shaM be lev rl ti any > i > el tt a Ct. i vl 

Co„ t n c tii.ab'e that »S ca^c^ m u' K ct f ay aiieil 

vsi’cjl u imnt. a c^rdi'-* ta t ‘ icco-d « f 

Cii nn a Iho^cJarc '\-t V el I > I *,r vi). ’ c.' a* m f fc« 1 f i » 

ti e Ic I 


id. lu t ■'T c'-*-' »* e <■» 
Ai f a iX 


11..1 j, ci**i .tel fl 

.,V<1 J«V i-.-*. t J 
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notifications. 


(i) For every summons or notice 

(u) For every warrant of arrest 

For every proclamation for absconding party or 
witness under Code of Criminal Procedure IbOS. 1 b 

(iv) For every warrant of attachment ... — ^ 

Provided that no fee shall be levied on any process issued ou 
complaint of auy public officer acting as such public officer. 

Provided, also, that the Court may in its discretion, for reasons to he 
recorded in writing, remit the whole or any portion of the amount of the 
process-fee leviable under this rule. 

PART III 


0 

0 

0 

0 

the 


11. Subject to the provisions of these rules, no fees shall be levied 
for any process which any Court may issue of its own motion, or by order 
of a superior' Court in any suit or proceeding and not at the instance of 
any party to the suit. 


\i. A process issued by any British Court, whether of Civil, Kevenue, 
or Criminal Jurisdiction, shall be served free of charge by any court in 
Ajmer-Merwara if it be certified on the process that the proper fee has 
been levied under the rules in force in the court issuing it. When any 
Civil, Revenue, or Criminal Court in Ajmer-Merwara sends a process 
for service or execution beyond the local limits of its ordinary jurisdiction, 
such Court shall endorse on the process a certificate that the fee chargeable 
under these rules has been levied. 

13. Process servers shall ordinarily travel on foot, when proceeding' 
to serve or execute processes, but in special cases, under the permission 
in writing of the court • issuing the process, the journey may be made by 
railway or other conveyance. In all such cases the bona fide travelling 
expenses of the process server shall, as the court may in each case 
decide, either be charged to judicial contingencies, or be paid by the 
party at whose instance the process was issued. 

PART IV 

Rules Relating to Process serving Establishment. 

14., The strength and service of process serving establishment shall 
be as prescribed from time to time by the Chief .Commissioner. 
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15. On special occasions, should it be necessary* in order to sa\e 
delay, any Civil Court may employ ao additional peon fer the serMce and 
execution of any particular process. 13ut the emp]o>n!ent of such 
additional peon must be reported to the Court to which such Court is 
subordinate, with an explanation ol the rcasoTiS therefore. 

16. The distribution of process servers shall be made by the District 
Judge, according to the needs of the several Courts. 

17. The Nazir of the District shall be deemed to be the Nazir of all 
the Courts at Ajmer, except tho Court of Small Causes, and shall woifc 
under the general supervision of the District Judge or of such other ofiwer 
as he may appoint. The Dogfish BailiET shall be at the service cf all 
the Courts at Ajmer, 

IS. The Kazir cr any other ofneer cf the Court conducting the sale 
of property m execution of a decree shall, under the orders cf the 
Court ordering the sale of such property, be entitled to receive a 
commission at a rate cot exceeding rupees hive per centum oa the 
proceeds of the sale when such proceeds do not exceed 6ve hundred and 
at the rate cf rupee ooe per centum on the proceeds exceeding five hundred. 
This commission IS pa)abfe only oa the proceeds actually received at the 
sale which IS not subsequently set aside by the Court oa an apthcditcn 
nnder Order 21. Rule 90 or 91. acd once od1> iu respect to theule rtupcriy* 

19. A register cf procces servers shall be maiutaiasd la the emeo 
cf the District Judge. 

20. Ordinarily Civil IVocesses shall only be served through the 
registered peons. Whea resort to others >s necevsar), the specul u.iction 
of the Court shall be obuiutd. 

21. Every registered procees server shall be suprl ed withalelt 
and badge, showing in Englivh and VcrcacvUr the Cuutt to which U 
1 $ attached. 

22. In the sefecitoa of the process servers preference shall l« given 
to those who can read and write. 

Oa every prccces issued from any Cc-tt, there vlall l« tffcCtdrd 
the ran e ct the procecs server deputed to serve cr eirc-te the ita 

y<rti;)d m tthuh he IV rcituired re certiiy service cr eiec-tua, the 
cf ice {utd aiu! the ihilc cf ta)uicut. The date of return after icrv^eU 
cvcA-otion. si all be 5ub-etj~eatly eud 4sed. S>.ch «ii«-r«.*s«s.t sl.-dJ be 
s 4 =tJ t> the Nazir or Ni.b Naar aa4 tabtf. 

24, Iho tr.^vxi leguiets shall t« n-a.-twerd tj th* S-U-* az-il‘e 
cletcs cf tie teictal C*^.i»tv. 
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2. Service of Notices etc. 

Notificntioit, dated JSth July 1930, oj the Judicial Cotnntissiouer, 
Ajmer-Mericara. 

It has come to the nottcc of the judicial Commissioner that paitics 
taCiid Sur's and applications apparently request bailitTs and {'tecc^s 
servers to take notices addressed to them to their Pleaders and V.ikds. 
This practice should be stopped at once, and on any future occasion that a 
party makes a request of this nature, the process server sliouU fottluuth 
attach one copy of the process to the door of the part>'s house and m?ke 
an appropriate report to the Ma 2 ir (0. 5. U. 17. C.P.C.V'rhe process 
servers of the Court are not to be treated as private ntesscnjtcr by the 
parties, and the Judicial Commissioner hopes that all Judges cf all coi-tts 
in Ajracr-Mcrwara will enforce this rule strictly. Where a nonce is 
tendered to a party and he has requested the process server to take it to 
his pleader, that tn a genuine case should be rciatUcd .is adeqvnte wr'icr, 
for after all the process server is only conferring the kindness oa lie 
party. Bat os has been stated .abavc the practice is ta te stopj eJ, 
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Civil Procedure Code (1908): 
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judiaa’jy c2^efciieJ, 

—9 US O. 6, R. 17— Att Cfdtf rtluija? afrc^iirc’'<: a 
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V- S4«t to ^uj-ifnicrt* 

— O 22 R 3-— Rey^rf-BCi'a'ite »ti ^ ^ 
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U-A i' JiiyCitJ. * 
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Before Mr. E. Weston. 

Deo Karan .... •••• Defendant-Appellant, 


Versus. 

1. Sagan Chand .... .... Plaintiff-Appellant. 

2. JaiKishan .... ....Defendant-Respondent. 

Civil Second Appeal No. 81 of 1934, decided on Aupst 26, 1935, 
against the iudgment and decree passed by the Special Additional 
District Judge, Ajmer, on September 1934, in Civil Appeal No. 225 
of 1933. 

Cml Procedure Code (l908) — Schedule II, Para 1 — Parly interested — Reference 
without consent of a party against whom ax-parte order was passed is i.legal — Award 
and decree on such reference are absolutely void. Arbitration. 

A party, although an ex parte order had been passed against him, was 
a party ‘interested’ within the meaning of Sch II, Para 1, 52 C. 85,26 M. 47 
and 47 C. 555, Referred. 

Civil procedure Code (l908) Sch. II, Para 10 — -Award based on illegeJ 
reference is void, Award. 

Award made on an illegal reference is absolutely void and does not 
require to be set aside. 47 Cal. 567 and 48 ill. L- J. 142. Foil. 2 P. 335 
Ref. 

Civil Procedure Code (l908) — Sch. II, Para 16 — Decree passed on invalid 
reference is anullity, Decree. 

A decree passed upon an award, when there was no valid reference, is 
a nullity. 

Civil Procedure Code (l908)— Sch. II, Para 15 -Validity of an award can be 
challenged when validity of reference is concerned. 

Validity of an award can be challenged when the invalidity of the 
reference is in question, 48 A. 234, Foil. 

A mortgagee in possession can bring a suit for declaration that decree 
I »3 not binding on him. 
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Tt>n.f« of Propel, Acl-StcUoo 52- Dccteo . otJI,l,-Do*Ulo. .1 Lu 
Pcodens ba» oo application. 


Doctrine of Lis Peedess has no ftppircation when decree is a 

Mr. Daya Shankar B/uir^aia— /jx Appellant. 

R. B. MtUianlal Dhnrgti\a—loz Respondent Xo. 1. 

Jugdmcnt'a'" "The fncts to tin's second nppcal nrc 

as follows. Djo Karan, present appellant, filed a suit (no. 30 1 
of 1927) for partition of certain ancestral properly and 
possession of one quarter share in it. The suit was agaii.st 
present respoudont J.u Kishan and two others Amh.il.al .ind 
Kalyan Sinsh. From the pedigree si\tn m the plaint of that 
suit it appears lliat these four persons arc the surviving 
members of the family of one Nand Kam. J.ii KKhan and 
Kal> an Singh are descended from iMani li.iin one son of 
Nand Kam while Amhalal and Deo Karan ate descended 
from :i second son of Nand Kam. 

In this suit Jat Kishan filed a written statement admitting 
the pedigree but clainung that the suit propcily w.is the 
exclusive property of Main Kam and iliat the suit should be 
dibimssed. .\flcr liling the wnttcii statement J.ii Kishan ilid 
not appear and an ex*paclc order was passed agiin a him. 
Subsequently the three remaining parties signed a dettl cf 
reference to an .irbitrator which was presented m Court .irul 
an order of reference was made. The arhitratcr nt.ulcv.n 
award and a decree* was p.iSbcd m terms of the aw.ud on ICih 
March 1930. 

During ih'* pcndeiicyof the sail Deo Kiran h.id find,* an 
.app’aatioj) to the Coat stit'.ng ih.il jailvivhiu had ** >’d 
cert un of Uu* -JUii ptiip-riy an { wav al>.AUl to diefuic uth'f 
prupvtiy and t<e*hing an tiqiidi.)] itvlirnm)* hm C* -t 

dom;’. 1 . In in ouLr ( f the Ceeii t. it» '1 Dc-'‘'id f t 1 

U is vt tied th It d fen U'lt j %\ Kidi rn vr u | * i.t ‘i. 1 U' Jr* 

nut to nnk;? in> .dicntim of she p.. u « ; 
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disposal of the suit. The rule restraining him from alienating 
any of the property was made absolute accordingly. 

On 24th October 1929 however Jai Kishan mortgaged 
with possession to one Sugan Chand plaintiff in the present 
suit part of the property for a sum of Rs. 50p» Although 
Jai Kishan was not party to the reference he received notice 
from the arbitrator on 23rd October 1929 the day before he 
effected the mortgage. On 18th March 1930 Jai Kishan put 
in an application objecting to the award on the ground that' 
he had no knowledge of the appointment of arbitrators and 
praying that the suit should be heard on its merits. On 
22nd July 1930 his pleader appeared and stated that he did- 
not wish to proceed with his objection. It was ordered to be 
filed. 


By the award the property mortgaged to Sugan Chand . 
fell to the share of Deo Karan and in execution he sought 
possession. Sugan Chand resisted' possession being taken 
and on his applications to the executing Court failing he has 
filed the present suit. He claims that so far as Jai Kishan 
and he are concerned the award and decree in suit no. 304 of 
1927 are absolute nullities. He gives a list of frauds said to 
have been practised upon Jai Kishan. He seeks that the 
decree in suit 304 should be declared illegal, void, without 
jurisdiction, fraudulent and inoperative against him. To this 
suit Deo Karan and Jai Kishan onl}^ were joined as defendants, 
but objection on the ground of non joinder of other parties to 
the original decree has not been taken before me. 

Deo Karan by his written statement denied that the 
decree was inoperative and claimed that as the mortgage to 
Sugan Chand was made pendente lite while an injunction w'as 
in force against Jai Kishan not to alienate the suit property 
it was illegal. He also pleaded that Sugan Chand had no 
right to sue. 
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Jai Kishan it is said first put in a written statement 
favourinjj Deo Karan irut sirbsccjuently sought to amend it to 
favour Sugan Chand. I have not been able to trace the 
original written statement of Jai Kish.in, but wbntcicr view 
be taken of bis conduct he clearly has acted dishonestly and 
neither his pleadings nor his evidence would deserve the 
slightest weight. 

The trial Court held that J.ii Kishan was not a party to 
the agreement to reler to arbitration in suit no. 3(H but that 
the decree based on the .award was valid, legal and binding on 
Jai Kishan and tbereforc on Sugan Chand, that the decree 
had not been obtained by fraud, that the mortgage to Sugan 
Chand was illegal as it was parted after injunction bad Kcti 
issued and Jai Kishan had undertaken not to transti r property 
in suit during the pendency of the sun, and that Sugan Clwnd 
had no right to sue. 

In appeal the learned Additional District Judge reverted 
the decision of the trial Court ImUliiig that as J.ii Knli.m 
did not sign the reference, the award and the decree pjsved 
on it are invalid, that the proceedings in the ixittilion suit 
V' ere of a collusive anil fi.iuduleiit nature, that the dictriiic 
of Us pendens has no .ipiilic.ilinii to suits of a collusive aid 
fraudulent nature, and th.il Sog.ui Chand as a liandtric for 
ennsidcrainni was entitled to 'tie to 'Ct aside the dtcicc. 
The ajipc.il therefore w.is acccptcil .ii.d Si-g •>! Chand s uit 
v.as ill cited. 

O' j Karan has now cmnt n. stt«.al a| 1 1 ,1. 

Ill ’• . liiiilin,; 111 .t thtie w.:. c .’iuvion l»-lv.ecii J li Ki>' an 
aid * 1 ^ 1 -' pirtiis t> suit no. JOI of 1932, tie Uar.^d 
,\(M.ii . ■ tl ft vtiitf Ji d ‘e, , 1 V 1. hn. * If at lie. wiiiI I atv.de 
ll), pci N' s 'a tcvtii.it t'f t.'U..v.t "1 i la t.-s 

j 1 ll i! I .1 C! 'I I IT lU i IV a‘!r -.'.I 111 til it t! <• i> frf 
I , i,i 1 t ' 1 ivv ot.n ottinc.l nr t c al .. . tc tf jai ivi.l'i.i 
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and fraud is alleged to have been practised on the Court by 
representing that all parties were making the application for 
reference, but these allegations are not allegations of collusjoii 
but on the contrary of fraud practised against Jai Kishan. 

The suit was filed in the year 1927 while the transfer to 
Sugan Chand was made on 24th October 1929 the day after 
Jai Kishan received a notice from the arbitrators. I am 
prepared to accept that Jai Kishan acted dishonestly, but 
this does not mean that Deo Karan joined with him to 
defraud Sugan Chand. It is diflicult to believe that a suit 
was filed two years earlier with the object of defrauding 
Sugan Chand or some other possible mortgagee. It is not 
out of place to notice that the mortgage to Sugan Chand was 
for Rs. 500 only and he appears to have been in possession 
of the house since his mortgage. 

Jai Kishan’s conduct in the partition suit when after 
filing an indefinite written statement he remained absent 
leads to no inference of collusion. Tlie application by 
Deo Karan for injunction to restrain Jai Kishan from 
alienating property does not suggest that Deo Karan and 
Jai Kishan were in league to effect alienation. I can sec no 
justification for an inference of fraud on the Court from the 
fact that after ex parte order was passed against Jai Kishan 
the parties applied for reference to arbitration. Their 
application to the effect that the parties desired reference 
may not be correct in law, but use of the word “parties” in the 
sense of the parties then before the Court is not prima facie 
fraudulent. The . fact that the application was received by 
the Court reader who wrote the order upon it is cinly an 
example of the piactice in this iDistrict of Judges delegating 
judicial duties to clerks who have no authority to perform 
them. The parties cannot be held responsible for the S3'Stem. 

After the award Jai Kishan appeared and raised objections 
to it, Notices were - sent to Deo Karan and other parti 
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It IS said that they refused to receive them. Even if they did 
,-is the objections appear to have been made after the dtcree, 
their conduct in relying on the decree obtained and avoiding 
proceedings in which it might be disturbed is not necessarily 
dishonest. They did not seel: prosecution of J.it Kishan for 
breach of the injunction, hut the inference ofeollusionseeinito 
me very far from being conclusive. No doubt Jai Kishan has 
acted in a dishonest manner, but his dishonesty does not mean 
that the other parties to the suit were equally dishonest or in 
f.ict dishonest at all. My conclusion would he that there .vre 
not circumstances app aring from the record sufficient to 
justify the conclusion that the decree in suit no. 3£41 of 1927 
was obtained by collusion between the p.ariits or by fraud 
either upon jai Kishan or upon the Court. 

It is necessary therefore to consider apart from any 
questions of fraud or collusion the legal effect of the decree 
passed upon the award. 

3fr. D.aya Shatil.er for appellant docs not dispute serinu.ly 
that Jai Kishan, allliough an ea pitte order lud been passed 
against lum, w.is a patty inlc estcil within the incamiig of 
I’ata 1 of Schedule 2 of the Civil I’toccduic Covlea He was in 
possession of part of the suit properly and his mteievt ij 
m.vnifcst. I wvay however nvcwticw the foUQvvin,t ca^c, on 
the* point : I. b. IC 52 Calcutt.i f>5, i. f— fv. 26 .tf.idras 
47 and 1. I.. K. 17 Calcuua 555. 

Mr. D.iva Shinl.er argues strcnuouslv ih.it alth .u.;h the 
rtfereiiee to arlntr.itioii without li.c convent of jai K-sh m 
vvou wtoii-j. yet It vv.is not inoic Ih m an irfc,;u!ic cvi reis * of 
jori diciton and ifn* dcciee i.iss,d on the av.arvl alth’ujU 
void.vlile IS not .ihvolule’ly voul. lbs at ion. cat H that if tf ,* 
thcrtew.is only .v vo.d.aole rUetf **, it vi u'.i be v:t ..sole by 
prr j i r proivvdio ,4 in tf.e auit t iL* n by ijatly, h«t ibiti, 
e.im.otlc el i!li.n..e.l in otl.c: p:*».c.diu.s j il.vo'arl, b. a 
tin id p VI t> , ai.d tur Ibrr th .t tl j, tbird litty t***antl..ii.» 
out if t’ouil by uaam of ihi dv..lii. c « f l-v jsi. !«* >• 
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It is true that the reported cases on the validity of awards 
and decrees when all interested parties have not joined in the 
reference'are cases which were decided on applications -made 
directly from the decrees or awards in the suits concerned 
•by parties to the suit, but this. does not mean that by those 
rulings a decree on such an award \^'as held to be voidable 
only. In fact the language used generally supports the view 
that such a decree must be void. For example in Ladlvuram 
V. Nandlal^ it is remarked : 

“If all the parties interested do not apply and yet an order of reference 
' is made, the order is illegal because made without jurisdiction. 

If an award follows on the basis cf that reference, it is equally 
illegal, because it is. founded on a reference made without 
jurisdiction.” 

The strongest case on the question is one reported in 48 
Madras Law . Journal at page 142, It was held that a 
•reference to arbitration made in a pending suit without the 
consent of all the parties interested in the litigation is not a 
mere irregularity but it takes away altogether the foundation 
of the Court’s jurisdiction. The award made on such a 
reference is absolutely void and does not require to be set 
aside, 

If the award is absolutely void then the decree made 
upon the award must be equally void. 

R. B. Mithanlal has .referred to the case Panda Satdeo 
V. Ramayan Tewari^.,. In this case it was held that where a 
minor is properly a party to a suit, that is to say, if he is 
represented on the record by a guardian not disqualified from 
acting, the jurisdiction of the Court to try and determine the 
cause as against the minor is complete, and such jurisdiction 
will not be ousted on proof that the Court did not, follow the 
appropriate procedure for the appointment of the guardian. 
The report co ntains a lengthy discussion of the- distinction 

(1) I. L, R. 47-Calculta at rage 567. (2) I. L. R. 2 Fatna ^35. 
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b'tttcen absence of juristUclion ami irregular exercise of 
jurisdiction which it is not necessary to repeat. 

It seems tome impo siblc to hold that a reference to 
arbitration made under circumstinces when a reference to 
ariutration is not allowed by the Cixil Procedure Code is only 
nn error of proccduic. By m.iktng a reference the Court to a 
\cr> large c\tcnl divests itself of its j'urisdiciion to iry the 
suit. It u iiiucn more than an error of procedure for a Court 
to .tS'ume a juiisdiLtion which it doc*» not i>osscss. and I think 
ilctjudlyis more linn an error of procedure fora Court, 
which lias assumed jurisdiction, wrongfully to di\est itself of 
that jurisdiction, or to put it another way to confer a wrong* 
ful junsdicuon uj)on an arbitrator. 

decree pissed Without jurisdiction is a nullity, subject 
to the exception relating to tcrritori.d jurisdiction given in 
section 31 of the Civil Procedure Code. In my view a decree 
passed upon an award when there was no valid reference 
etjually muti he anullity. 

I. utly I h.ivc to remark that an objection that the validity 
of an award can beclnUcn ;cd only under Para l5of Schedule 
2 hvs 1.0 force. In the pr‘scni case we aie concerned with 
Validity of the reference (s.c v. HJj 

On the above lindin ; th.it the decree is a nullity, ti e 
d^xinr .2 cf iis |tiikns c..ii h.ivc ro application. ll.e 
I uti^i to v.*it No 331 of ly hive no t\ ditv under the d» er*.e, 
l' It tf> % IV, there are no lights under vuch dcwitefurlh: 
1 - It i,c tf S.i;in Cl.tnd to clf-.ct, Hu^in CLvnd ti a 
t. .jih .iml he h.is a fi :hl to bfn ; tic 

j .c -rr.t i,.» p\; the reason* given al>jvc I mu>t indd tlwU 

1 s j a dcclarati ;n that the decree uiijt b.ndujj 

l; 1* 

r, - r»'i. 5 V5 p It e atjeaStn'i It is d i ..i ^ i wjtb 

- *1 t . . I.S . 


. t t 


. 1 / 
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Before Mr. E, Weston, i. c. s. 



... ... Applicant. 


Versus. 

Jawana 

Opposite party. 


Small Cause Court Revision No. 3 of 1935, decided on July 28, 
1935, against the order passed by the Judge, Small Cause Court, 
Beavvar, on October 6, 1934, in Small Cause Court Execution Case 
No, 349 of 1932. 

Civil Procedure Code (l908) — O. 21. R. 2 — Parties can substitute fresh 
contract for decree — It will amount to adjustment. 

It is open to parties to a decree to substitute a fresh contract for a 
decree, and for the judgment debtor on such fresh contract having come 
into existence to apply for the adjustment to be recorded. An agreement 
that at some future time on delivery of property the decree would be 
considered satisfied would be no adjustment. 

Evidence Act™S. 101 — Heavy burden to prove adjustment of decree by 
executory contract, Burden of proof. 

When a judgment-debtor asks a court in the face of a denial by the 
decree holder to hold that the latter has agreed to substitute for his decree 
an oral agreement to deliver some property when admittedly no property 
has as yet been delivered, the burden of proof is heavily upon him to prove 
the agreement and that the decree has in fact been adjusted. The burden 
of proof upon the judgment-debtor would not be discharged by evidence of 
talk of compromise or by proof of the terms which the judgment debtor 
was putting forward to secure such a compromise. 

Mr. Rnj Narai/i Mathiir — for Applicant 

Mr. Govind Prasad Mathitr — for Opposite party. 

Judgment. —The facts of this case are briefly as follows •' 

Applicant Mala obtained a decree against Opponent 
Jawana in Small Cause Suit No. 474 of 1929 for an amount of 
Rs. 85-15-9. In the year 1932 he filed an execution applica- 
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tjon for arrest, whereupon the judgment debtor filed ,nn 
application under Order 21, Rule 2 claiming that the decree 
had been adjusted by on under-taking by him to giie to the 
decree holder a stock of fodder and a stock of manure. The 
decree holder denied that any such adjusment h.id Ixcii 
made, and on 13th July 1932 the Court passed an order in the 
proceedings \\hicii reads as follows: 


Parlies present. They haxe compromueJ amicnlly, b-t t’ o 
decree holder ivatils mone> and not liie propcrl). I^Jiecutit,n 
application be put up on I2tli Seplcnibcr 193i, and by that tm a 
the parties may arrive at some settlement* If the isiulics d j cjt 
aijree to any compromise, t^ey may appear d.» U e dite fi\tJ 
when evidence \vd( be recorded .u to whether there has bcva aay 
compromise or not”. 


On the application under Order 21 on the same day an 
order uas passed. 

"Parlies present. Tliey ate utven two months time . theief^re m 
actioa can be taken on this application It is ihcicfute o(^:tc4 
that the juJamenl debtor’s i»€UUoa he filed”. 


On I2th September the decree holder did not api>ctt 
and the exccuiton application was disini'^scd for default, No 
order w is passed on the appUcalton under Order 21, Uulc 2. 
The decree holder ho\\cvcr within a uuiUli died a ffedt 
e\ccution application, ami the judgment debtor renew hi* 
aj phuition under Order 21, Uulc ~ The adjuslnicni a,; un wa* 
doaiLtl bv llic decree holder but the Court alter ri,cofibn^; 
c\idence allowed liie application and ha’.* icooiitevl ecnipktc 
adjustment of the decree. 


Tlic decree holder now conies in revision. 


I am not m .i;;iecmcnt with thr view* that it li not 

lo I le pull •.* : » a deer, tf t » a f^/i cjtUal 

lU- d.-Cfc.', an I f )r the j i : u ald*V,»; u t vo i! 

havui,,; coiac mlu caisteiuC to aj pV uiv t i -.1, iC 


f r 
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“for the adjustment to be recorded.”^ But clearly, when a 
judgment debtor asks a Court in the face of a denial by the 
decree holder to hold that the latter has agreed to substitute 
for his decree an oral agreement to deliver some property 
when admittedly no property has as yet been delivered, the 
burden of proof is heavily upon him to prove the agreement 
and that the decree has in fact been adjusted. An agreement- 
that at some future time on delivery of properly the decree 
_vvoLild be considered satisfied would be no adjustment, nor 
would the burden of proof upon the judgment debtor be 
discharged by evidence of talk of compromise or by proof of 
the terms which the judgment debtor was putting forward 
to secure such a compromise. 

In the present case the oral evidence of the two witnesses- 
for the judgment debtor clearly is of little value. The trial 
Court has based its acceptance of the judgment debtor’s case 
upon an interpretation of the proceedings of July 13th 1932- 
which, it considers, shew that a compromise had taken place. 

, Those proceedings on the contrary shew very clearly 
that while there was talk of compromise, no compromise has 
taken place, and the learned Judge has misdirected himself 
on this part of the evidence. There is no other evidence 
worth consideration, and the probabilities are all against the 
decree holder giving up his decree for a mere verbal under^- 
taking. 

I must allow the application and set aside the order of- 
the trial Court. The application under Order 21, Rule 2 is 
dismissed, and execution application should he restored to 
file and disposed of on its merits. Applicant decree holder 
must have his costs from opponent in this Court. Costs in 
the trial Court will be costs in the execution application. 


1. Seel L R 5 1 Madras 198. 
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Before Mr. E. Weston, i. c, s. 

Cltaitd Mat And, another .... . .\pplicanl. 

Vejsus. 

Mohomniail Hussain anil other .... Opiiosite party. 

Civil Kfvivion t’vtiliQn No. 107 of 1935, dvciikJ on September 
12, 1935, agiinvt th= order placed by tli= Sub Jiidjjv, I-iiit Cl.i»,, 
Ajmer, on July 10, 1933, in suit No. 6S of 1933. 

Clvit Proc dura C(m 1« (l00S)--*$. US And O. 6. R„ IT— >Aq «d<r rtfstlsf 
atmendment It « ca<e dtelJtd *. 

A rtfusil to nlfovb rtii amendment is a case JcciJcd uilftin if eircanfrj: 
of S. U5. A. / /?. I9j5 MlahubiUl SJJ F«»ili 

Cirtl Proecdure C<iJ« (ISOS)'-O. Sv R. 17— DliTcuttl <*u*« •t »tU«9-^S»A 

for •Jcctmenl— Ameodmeat c&naot ba alUwcd t» U IqI« •(« I for p«*Mi*lo*. 

Suit for ejectment. DefbnJ'int datmed tf at 1 e vras onrer. Uefe.)* 
(lint (lied Ills legal rcrteseiitatucs cUnred tl-at ihc) i^cte in toucMi>.4 
in thotr own right. Pl.\tntifr then arnficd to amend il o (lamt to t.e «a 
the .illcrnativc for possession on )} e t>as<i of tufe. 

//eJJ, the proposed .imeaJmeot vi.jU u.trcd.iC8 a differeet CA..ve ct 
action* The refusal to .nmeud wAX not deprive tl.e ;ii»utiff cf -ry tight* 

.Mr, itoihvi Lol Citt>oor- rorAptlicant* 

*Mr, Syi/.trup Nhmin Agnrw il— Tor Op>.ri>ta !*arty. 

Judgment. — Tins h .t revision appJic.icio» from an order 
of ihc Sub jud^c. Fir:.! Clas», .\jiiicr, rv-tu^m.; .m .ipinuutiou 
a plaiiuiff to aii.cad the pi.iiiic. 

A jtffiitninary objection h.is deen t.ir,cn ib.it ibf t-idcr j* 
interlocutory .iml that no ttviiion bei, U w.tv Ut*!.! in .t 
recent c.ivc by lUc Alinb-tb.ul Hi;U t,oiirt (,\ t.K. 19i5 .Ml. 
J3J ) that rcluvil to alU»v‘ an a ncnibnciit n a ^ ’ 

tlccuUil* within the incaiuu,* of •■vciiv.n 1 13 Cwtl Ih vcvit £<’ 

Cusk* It ihi-* rvihn j is .icci-picd there can i.o dv.-ab: tb .r a 

itviUuu IS tLmMK.iL.nt. 

Th" 1 1*^1' ui i.if cu- arc thu jdr nuif, ih-- ven k. 1 1 1 tc- 
sh pt, .a il ,\hbar lluivin lor cot d.4n ,«♦ 
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and occupation. The plaint recites that A kbar Hussain was 
the tenant of plaintiff’s vendor but refused to a Horn to 
plaintiff and has been asserting, his own title. Plainiifis 
vendor also was joined as defendant. Akbar Hussain in 
his written statement claimed that he was owner and 
denied the title of plaintiff and of plaintiff’s vendor. This 
written statement was filed in IMarch 1933. Subsequently 
Akbar Hussain died, and his legal representatives filed a 
written statement in March 1935. In Inis they claimed that 
they were in possession of the suit property in their 
own right. 

Plaintiff then applied to amend the plaint to sue in the 
alternative for possession on the basis of his title. He stated 
that he was prepared to pay ad valorem stamp on the value of 
property. The prayer for amendment was resisted, and the 
Sub Judge . considering that the amendment would change 
the nature of the suit disallowed it. 

Although the written statement of the legal repre 
sentatives is given as the cause for the amendment, the 
adverse title had been set up two years earlier in the written 
statement of Akber Hussain, I understand the contention of 
the legal representatives to be that the property belonged 
jointly to them and to Akbar Hussain. The application for 
amendment certainly is belated. 

It is not suggested that refusal of the amendment will 
■deprive plaintiff of the right of suing on his title if he fails in 
the present suit in establishing tenancy. The proposed 
amendment will introduce a different cause of action. It will 
necessitate the proceedings being recommenced from the 
beginning and I see no practical advantage to any of the 
parties by allowing it. As already remarked it is not suggested 
for plaintiff that the refusal deprives him of any right. 

I am therefore not prepared to interfere. The applica- 
tion is dismissed with costs. 

“ ’ Rc ’ ’ reject^ 
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Clporc AIr. E. Westo'., I. c. s. 


Abiul.\::i:=xini another ... Do!!;,, h„ts.Appl,cT,ns. 
Versus. 


Amir Ui another .... PlimlilTi-ne^pamljuis 

Civ ,1 S-cond \ppcil No 4 1 of I'Jl I. dvcidv 1 on ldJ3, 

agiinst the decree pis^^d bj the AtJiuoml Di.tna Jul^ , \j „ ,, 
on \tarch H. tOJ4, ,n Civil Apiievl No. 116 of 19’;. 

AJij.tr Rig^iltUtu (l a! 1877) — Stoj.— S- IS .nj 5. 17— WSn SxteS Apgr J 
Uef«(eaetU«* 


A seconrf ip hes ouly nhci t^c «l-c son of tf e 0 * ..nvi ('vjar; [.x* 
been moJ'f.cd or levctscd in /list apjeil Heferei cc uaJer Uf*uUt> t 
IS reslncte I to po nts cf tus w>o t ivUuh the A st sppclUte cw»tt I t e'l 
the decision of the origin \l court. 

Civil ria««dur« C >d« (l903) — S IlS'-'IttfoiM U<i wbtft <b« Afi(>v4l 

or v<(«rcnct U t 

No iftfetc'\ce woa\d Uc in the tcc %ni c\.« a? i a tu' t cf i^'nenr^^ 
tn certain circuiusU <ei u uid tot Ovi^t t/'Q rsti> loa) {.An^tc.oa uf t « 
Coail M hc*» th ne circa isU tcci J-i not ctKt. 

OnJ Pfoc*Ju/» Cod* (1933)~0 2i B 3 -Rc?* r.r»t*li»« i» I -A??**! 

• ous appi lant' wlio’* da«* o»» oi*!* ''Tttl ajliKal W* 

|kta<«<>l »l la a of tr|»l K*pi<««»l»Ut# ©f d*c<«*<J. 

\n orJ'r that \ ta t of an 11 .'•■il aUsteia* a vvf ’a i* i taVi.f''-r 
fvH u J fcvib ’ef U. d’. U- i bat it i% of tliQ ..at ib cf an '«r cf 

d V sil » <.4 u» - « t * *cau e It IS rtit p P« f r r <> ft u { j 
abicj c cf S.CIOI i »-4ft «» ta ti'.N.ccl u*t * »'. Uutol'Jfcrsi < <r t 
us»tv...»iljiei>SsA.,«iai»le4 ^ 

If, t f At « a/ l - -a f d * Ja I* If t e . » ii f a.. ' « 

i.^ n 1 14 4 [ i. IS - 4 1 « la « C -1(1 c I 44 -''r **. *U U » 

Ci*M( ivvAi/ieitifai.faf. (ltd* ^ 

tr-.d Cr'ta^sn^ld. ll.urr'Clv^t a* .•l.f t. f*. J 


'4/ ^*4 i..f \» « A i» 

••tfun . a.*, fi. , ff-ij../ i . 1% 
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Judgment. — The second appeal arises from a suit filed 
by respondents 1 and 2 to obtain a share in “nafri” or money 
given for distribution to Khadims. The^^ sued certain khadims 
in a representative capacity, and other khadims applied to be 
joined as parties and were brovf'ht on record as defendants 
under Order 1, Pule 8 (2). Among the persons so brought 
on record was one Fazal Hussain. 

The suit was decreed in favour of respondents plaintiffs. 
An appeal was then preferred to the District Court in which 
alTthe defendants joined as plaintiffs. During the pendency 
of the appeal Fazal Hnssain died, and no application within 
the period of ninety days was made to bring his legal repre- 
sentative on record. The Additional District Judge then 
passed an order that the appeal had abated not only as 
regards Fazal Hussain but as a whole. 

The present appeal which is directed against that order 
purports to be an appeal against the original decree. In the 
alternative I am asked to treat it as a revision application. 

Objection is taken by the respondents that no appeal 
lies. It is admitted that the suit is one to which Regulation 
1 of 1877 applies. Under this Regulation, a second appeal 
lies only when the decision of the original Court has been 
modified or reversed in first appeal. This is not the case in 
the present suit, and the objection therefore must be accepted. 
It is further objected' that Regulation I of 1877 provides for 
reference to the Allahabad High Court, and therefore that no 
revision lies to this Court. The reference under the Regula- 
tion is restricted to points of law upon which the first 
appellate Court has upheld the decision of the original Court. 
No reference would lie in the present case, and a right of 
reference in certain circumstances would not oust the revisional 
jurisdiction of this Court when those circumstances do 
exist. It is therefore open to me to con-'- 
application and I consider that I sh"' 
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U'iiila no doubt the appeal abated as regards Fa:.il 
Huasiin I do not consider the vievs that it abated as a aho'c 
to be correct. As pointid out by Jolly j. C. in lutjon 3f.d 
Behan MaB an order that a suit or an appeal abates as a 
whole IS not an order falling directly under Order 22, Rule J, 
but It is of the nature of an order of dismissal as incoinpcant 
because it is not possible for the Court in the absence of 
certain parties to proceed nith it. 


It IS to be seen therefore nhether it was not possib'c to 
proceed with the apiieal in the absence of the Ic^l tepresen- 
tallies of Fa^al Hussain. The ctounds of apjicil mre 
common to all the appcllaiita Uinlcr Order 41, Rule 4 the 
appellate Court could li.ac raticd the decree in firo-ref 
Fazal Muss im Lien if he bad not ajii'caleU. In the ciicu n* 
stances I see no difitculty in licarms the .ijipc.il. 1 set .nule 
the order of ibc Additional District Court. The .ijij). il m 
returned for dispcs \1. Costs in this Coutl to be ct)S,s in tl e 
appeal. 

tl) sA a. U) tj, A/'/'rul f{ratjnd,.l. 


BUOiiE Mit. l:. %\l-STO'. I. c. s. 
inJer C/uild, SrlA — l’‘ “‘>t>!i .\i , si'aut. 

Vcism. 

Firm Sa'i.i ChJi-i Sahanta!.^ Dvior. la. ta U< b it*, 
tod Ssecad Mo JO -t IDJ.df ' ! ■ 1 . lib 

t)35. ari in I'l* 1 !■; I “(.111 ibyi' b. i\!;i 4 ! f' < ‘ 

J- b"'. '! . I. u 1 • <>'i 'U ,'i t Hi, la l-n it,, d ‘>j 1,2 f ! ' * 
lt.t. mr.»<4 kr * Cj (»-s is* IfUti ft 
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Whatever presumption may exist in the case of businesses opened by 
the father as Manager of a joint family, no presumption exists of jointness 
when a business is opened [by any co-parcener or by a hlanager not 
the father-. 

Mr. Jyoti Sivarup Gupta — for Appellant- 

Mr^ Japan Nath Shanna — for Respondent. 

Judgment. — A firm known as Sahibchand Sahasmal of 
Nayanagar adjudicated insolvent. In the books of this 
firm there appeared certain amounts due from two firms 
styled Manroopmal Inderchand and Inderchand Chaganmal 
while another sum appeared as due to a third firm Inder^ 
chand Babel. 

The suit from which this appeal arises was filed by 
Inderchand son of Manroopmal who describes himself in the 
plaint as “Karta and Manager of the joint family firms 
Manroopmal Inderchand, Inderchand Chhaganmal and 
•Inderchand Babel” He sought a decree for the balance due 
to the third firm after setting off the amounts due to the 
insolvent firm by the first two firms of which also he claimed 
to be Karta. 

The suit was opposed by the Receivers of the insolvent 
firm on the ground that the three firms were separate and 
were not joint family firms. They also disputed the figures 
of sums due given in the plaint. 

The trial Court dismissed the suit holding that the firm 
Inderchand Babel is not a joint family firm but is owned by 
Inderchand. In appeal the finding has been upheld but 
the suit was remanded for an opportunity being given to 
amend the plaint. 

Plaintiff has come in second appeal and it is urged that 
his suit should have been decreed and that both Courts have 
ignored the presumption in favour of plaintiff that the thre 
firms are joint family property and therr'' e 
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The learned Additional District Judge held that no such 
presumption existed m favour of plaintiff and rehed upon the 
case Vadilal v, Shah Khtishal^, In that case it was held 
that althouh a person carrying on business is a coparcener 
la a joint family, it does not necessarily follow that all his 
coparcenors are his partners in that business. 

Appellant relies upon a case reported in I. L. R 49 
Madras 24. This was a case of the liability of Hindu 
sons for debts of the father, and it does not assist appellant. 
In another case I, L R. 40 Calcutta 523 it was remarked 

“Tnere c'vnnot be any doubt m case of fimilies of this niture that 
there is a presumption of jotntness not only of the property but 
even is regards business which they carry on.” 

This does not lay down that a busmeas earned on by 
one IS to be persumed the joint property o( nil. 

In I.L R. 52 Bombay 376 it appears to have been aeceplcd 
that a new business opened by a father as a iiiaindor 
of the joint family is none the less anecstral. But the body 
of the judgment does not appear to do more than topc.at this 
principle as an argument advanced. This also was a case 
of liability of sons for the debts of the father, and it was held 
that they would be liable eien if they nore separate. 

Whatever presumption may evist m the case of businesses 
opened b> the father as manager of a joint familj, 1 can find 
no foundation for the iiider claim made that a presumption 
CMSts of jointiiess nhen a business is opened by any coparce- 
ner or by a manager not tliefither. If plaintiff wished to 
tel> upon presumption it was incumbent upon him to plead 
111 he. pi lint the circuinst iiiccs under which that presumption 
would exist. The pl.iint in ikes no mention of the mcinlieis 
of the joint familj slid to exist. The Courts lielow 
therefore were correct m deciding the queslion on the 
evuieiicc adduced. 


(11 I L 11 :7 U IS- 
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Plaintiff did not give evidence. His son in evidence 
first said that his father was sole proprietor of the three firms 
and later that the firms were the joint property of plaintiff 
himself and a minor brother. Admittedly the three firms had 
separate shops and kept separate accounts. Their accounts 
with the insolvent firm were separate. The statement 
prepared by some servants of the insolvent firm in which the 
final accounts of the three firms are set off is not evidence of 
any value. 

The findings on evidence however are questions of fact 
into which I need not enter. My finding that no general 
presumption exists that the business carried on by a 
coparcener or manager is joint family property is enough to 
dispose of the appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr. E. Weston, i.c.s. 

Abdul Ghaffar^ Hafiz .... Defendant No. 1 — Appellant. 

Versus. 

Mohamed Shaft and Ibrahim Respondents 

Civil Second Appeal, No. 86 of 1934, decided on September 
12, 1935, against the order passed by the special Additional District 
Judge, .Ajmer, on August 2, 1934, in Civil Appeals Nos. 177 and 195 
of 1933. 

Courl* Fcc 3 Fees Act (l870) — Sch. 11, Art 17 — Suit under O. 21, 8. 103 of 
C.P.C.to he court feed at Rs. 20/- . 

O. 21, R. 103 of C.P.C. enables a suit to be filed on a Court fees of Rs. 
20/- for possession by a person who has been dispossessed in execution of a 
decree to which he was not a party, and uliose appli -i'’ 

R- ICO has been disallowed. 
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CMI ProcJmre Codo (I90S)— O. 7, R. 1 -Court .hould tee «nj 

not form of pl&iati 

It is the substance rather then the form of the suit ^\hich should be 
consideied, 5 A. ilJ. L. J, 61 Foil. 

Afubammaclao t-aw'— H>ba-bU*Ewax*~ReIeaie by wife of her claim for dower 
good contidcration: 

Tlie release by a wife of her claim for dower is a good consideration 
for hiba-bil-euaz, 2J Madras 70 and 7 Lahore 428 Foil. 

Muhammadan Law — ^Fathera power of allcoatlon oa behalf of minor •oo'^ 
AllcoaUon iiot binding oo minor If not for legal &ece«»tty. 

Father’s power to mortgage on behalf of his minor son is a limited 
right* A mortgage which Is not for legal necessity of tho minor son is 
not binding on him* 

i?. B* ICanhaiyalal and Air* Jntimml Lnl Dntt Chandhri-^ 

for Apprilaot* 

Mr* Jffohan Lai Ccrpocr— for Respondent. 

Judgment. — The facts leading to the present ap|)cal 
are follows : 

Picsent appellant Hafiz Abdul Ghaflar is mortgagee of 
the suit pro]>eriy. The mortgage was passed on 3nl July 
I02t by Respondent Ibrahim. The mortgage deed Ex. P/O 
recites that the property is owned exclusively by Mohamad 
Shafii the minor son of Ibrahim, since ibrahim in accordance 
with an oral gift made by his deceased wife executed a gift 
deed on 30th November 1921 in favour of the minor. The 
doi-uincnt goes on to recite that the minor lias to pay dclit 
incuned m connection with his marriage and food expenses*, 
and nionev is also >yantcd for future maintenance. The 
mortgage described as usufructuary therefore is p.issetl f»*r 
Ml amount of K-,. 3,000 and is signed iiy Ibrahim in his 
capacity .md also in the capacity of guardian of the mmor* 
Tho property la described as two havcHa out.»idu Delhi GalCi 
Aj.ncr. 
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Hafiz Abdul Ghaffar did not take physical possession. 
Ibrahim is said to have passed him a rent note. Ex. V/iO is 
the plaint in a suit of 1928 filed by Plafiz Abdul Chaff ir 
against Ibrahim for rent and ejectment. Ex. P/ll is the 
decree for rent and possession in his favour. 

In execution of this decree an objection appears to have 
been raised by the minor son of Ibrahim through a guardian 
not his father. A copy of the order passed by the executing 
Court on the objection is on the record in the present case. 
It is dated 4th April 1929 and reads 

“I ha%’e heard the parties. The application under Order 21, 
Rule 100 is not maintainable. The decree holder has already got 
the possession as a mortgagee. The applicant is a son of the 
mortgagor. If he is dissatisfied he may file a regular civil suit. 
I reject the application”. 

The minor by his guardian then filed the present suit. 
The plaint is not very clear but it asserts that the property 
now in possession of Abdul Ghaffar is the property of 
plaintiff and was in his possession by virtue of the followino" 
transfers. Ibrahim, plaintiffs father, who originally owned 
the property gifted it to his wife Mst.’ Fatina by gift deed 
dated 1st June 1911. After the death of Mst. Fatma, the 
date of which is not given, Ibrahim in accordance with the 
wishes of his wife executed a gift deed in favour of plaintiff 
dated 30th November 1921 including in the gift any rights 
of his own. 

The mortgage by Ibrahim to Abdul Ghaffar of the year 
1924 is said to have been executed fraudulently and without 
consideration. As plaintiffs application under Order 21, 
Rule 100 in the execution proceedings of the ejectment 
degree obtained by Abdul Ghaffar was re*-''':tnd ' present 

suit has been filed for cancellation of the 4 

and for ejectment. 
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Both Ibrahim and Abdul Ghaffar were joined as 
defendants, 

Ibrahim who is said to be insolvent filed a written state- 
ment supporting plaintiff. He effected the mortgage to 
Abdul Ghaffar without consideration, but his explanation 
that he did so on account of some unexplained transactions 
with him is a pleading which by reason of its vagueness 
does not call for serious consideration, 

Hafiz Abdul Ghaffar by his written statement 
claimed that the mortgage was for consideration, that no 
valid reasons had been shewn for cancellation of the 
mortgage deed, that the Court fee paid was insufficient, that 
the suit was not maintainable under section 42 of the Specific 
'Relief Act and that the suit was due to collusion between 
plaintiff and defendant Ibrahim, 

Plaintiff subsequently amended the plaint by 
adding a prayer for possession. The amendment was 
allowed on payment of Court fee on the value of the property 
as determined by the Nazir of the District Court. The 
property was valued at Rs. 2,600 and plaintiff paid Court fee 
on this amount. 

The trial Court came to the following conclusions. It 
held that plaintiff has 5 share in the suit property and that 
Ibrahim has i share, that the mortgage is not void hut is 
valid to the extent of one fourth and invalid to the extent 
of three quarters, and that plaintiff could sue to set aside the 
mortgage deed without alleging fraud. 

A decree was passed declaring that plaintiff is owner of 
three quarters of the properly and defendant Ibrahim owner 
of one quarter of the property. Ibrahim was not competent 
to alienate the share of his minor son, and so the mortgage 
is valid to the extent of one fourth share ami unalid to the 
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extent of three quarters share. The prayer for possession 
was disallowed as it was held that Abdul Ghaffar could not 
be ejected untill his mortgage was redeemed. 


Against this decree-both parties appealed to the District 
Court." Plaintiff appealed against the order upholding the 
mortgage to the extent of one quarter, against the order 
refusing possession and against the order for costs. 


Abdul Ghaffar appealed against the finding that the 
mortgage was invalid to the extent of three quarters^ 


A question of Court fee was raised by Abdul Ghaffar. 
Plaintiff paid Court fee on Rs. 650, one quarter of the 
original valuation, on the ground that he was appealing 
against the order relating to Ibrahim’s one quarter share. 
As he was appealing against the order rejecting in toto his. 
prayer for possession, this argument was untenable. The 
learned Additional District Judge however accepted a further 
contention that the suit was really a suit under Order 21 
Rule 103 and that the proper Court fee in such a suit is 
Rs. 20 only and therefore that the appeal was not 
undervalued. 


On the merits of the two appeals the Additional District 
Judge upheld the finding of the Subordinate Judge that 
Ibrahim owns one quarter share in the suit property and 
plaintiff three quarters. He held that the mortgage to Abdul 
Ghaffar was not fraudulent and was for consideration, that 
the mortgage is not valid so far as plaintiffs three quarters 
share is concerned, but is valid to the extent of Ibrahim’s one 
quarter share. As the Sub Judge had held that three quarters 
of the mortgage was invalid, he considered that - equity 
demanded that the Court should have directed that on 
payment of one fourth of the mortgage money, th- 
<s.^ 750, by plaintiff to Abdul Ghafhir plaintiff shoul 
entitled to get possession of the whole property. 
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He therefore dismissed the appeal of Abdel GhalfAc 
with costs and accepting in part the appeal of plaintilf \-aried 
the decree in the manner indicated above, and also modified 
the Sub Judge’s order as to costs. 

Abdul Ghaffar has appealed. He urges that possession 
was allowed to plaintiff by the first appellate Court although 
proper Court fee was not piid. He claims that the gift deed 
of 1911 is not valid, that his mortgage was executed by 
Ibrahim for the benefit of the minor plaintiff and is valid 
against the entire property, that the order directing him to 
give up possession on payment of Rs. 750 is illegal and 
inequitable, that he is entitled to retain possession of at least 
one fourth share until his mortg.age is satisfied, and that 
plaintiff on the findings of the first appellate Court should 
have been awarded joint possession only. Certain technical 
pleas raised have not been pressed before me. 


On this appeal Abdul Ghaffar paid Court fee on Rs. 030, 
the valuation given by plaintiff in his nppeai in the District 
Court, and also on Rs. 260 the valuation given by Abdul 
Ghaffar in bis appeal in the District Court. 


Plaintiff also has filed cross objections. He claims that the 
finding that the mortgage is valid to the extent ot one fourth is 
wrong, that there was no consideration for the mortgage, time 
by virtue of Ex. P/7 the share of Ibrahim vested in plaintiff, 
and that Hafiz xVbdul Ghaffar by taking the mortgage of the 
property ns the properly of plaintiff is estopped from assert- 
ing that Ibrahim had any title. Ho seeks that his claim 
should be decreed throughout, or in the allernatiic that 
plaintiff should be given a dectee for possession of three 
Haartets of die property in dispute without any payment by 
plaintiff to Abdul Gbaffat. 

On the cross objections stamp of Rs. 20 lias been paid, 
id to be Us, 10 for declaration and possession and Us. 10 
r cancellation of the mortgage deed. 
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The learned Special Additional District Judge while 
accepting the contention that the suit was under Order 21, 
Rule 103 has not given reasons for his decision. 

As throughout there has been confusion as to the proper 
amount of Court fee, I will take this question first. 

Order 21, ,Rule 103 enables a suit to be filed on a Court 
fee of Rs. 20 for possession by a person who has been 
dispossessed in execution of a decree to which he was not a 
party, and whose application under Rule 100 has been 
disallowed. It is not disputed that plaintiff made an appli- 
cation under Rule* 100 and although the executing Court 
appears to have considered it incompetent, it is not clear on 
what grounds that decision was based. The mortgage under 
which Abdul Ghaffar’s right to possession rested contains 
specific mention that plaintiff has rights in the property'. 
There is certain evidence on the record in the present suit 
to shew that even after the mortgage present plaintiff was 
in possession through tenants. I may refer to rent, notes 
Ex. P/1 and P/2 and to the evidence of Zahur Mohamed 
whose evidence that he was a tenant from the guardian of 
plaintiff is supported by rent note Ex. P/4 passed only a 
few days before the mortgage. Even if Ibrahim was in 
possession as well be seen later, plaintiff must be taken to 
have been a tenant in common. The executing Court does not 
appear to have gone into the question of possession of plaintiff. 
It is true that the present suit when filed did not purport to be a 
suit under Rule 103, but the plaint allege'd possession by 
plaintiff and sought ejectment of Abdul Ghaffar. As held 
in Chatur Bhiij v. Ram Kishendas^ it is the substance rather 
than the form of the suit which should be considered. 

I think therefore that the finding of the learned Special 
Additional District Judge that the suit should be taken to 


(1) 5 A. M, L. J. 61. 
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be one under Rule 103 was correct, and that the objection 
that possession was allowed without proper Court fee having 
been paid has no force. 

I now turn to the merits of the case. 

The gift deed by which Ibrahim gifted the property to 
Fatnia in the year 1911 is Ex. P/8. The document 
recites that Ibrahim has to pay mehar and lagat to Mst. 
Fatma and, as she by her labour. has collected money and 
made pukka constructions in the property, Ibrahim makes 
the gift to her. It also mentions that at that time Ibrahim 
had no son but that he had four daughters. 

It is not disputed that Abdul Ghaffar bad full knowledge 
of this document. He admits he received it at the lime 
Ibrahim took the mortgage deed. The mortgage deed 
mentions plaintiffs riglits in the property. The Courts 
below relying upon certain rent notes !ia\c held lliat 
Mst. Fatma obtained possession after the c.xecutlon of 
Ex. P/8, 

It is suggested for appellant that the gift purported to 
be a hiba-bil-cwaz or gift for consideration and that cosidera- 
tion has not been proved. This contention ap()cMr‘> to 
have been raised for the first time in this Court. .Appellant 
in his written statement did not do more than say that he 
was not in a position to s.iy anything about the valitlity of 
Ex. I’/S aUhotigh the document had been in his posicssion 
for a number of years. 

In the case reported in 53 I.C. *120 the consideration 
of a hii).i-hil-cwaz w.it, in issue, and as it was hold not to 
hav«* been proved, the gift was held inv.ilid. The case 38 I.C. 
8S3 tlocs not .appear to !i.i\c been decided on the 
»|u s!5un of couiuleMlJOrt .although it is rem.irJ.td that the 
burvkn of provin j cm'.nler.ition for a lubadiiUcw.u livs upon 

pcr.on in wh‘ 5.' f.ivour the gift h.u b'.en p.isvcd. Th.st, 
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the release by a wife of her claim for dower is good considera- 
tion for a hiba-bil-ewaz, appears from cases reported in. 
I.L.R. 23 Madras 70 and I.L.R. 7 Lahore 428 

In the circumstances I consider the objection raised 
cannot be gone into now, and I accept the findings of the 
Courts below that the gift of 1911 to Mst. Fatina was valid. 

■ I equally must accept the findings that the alleged oral 
gift by. Fatma to plaintiff is not proved. This is purely a 
question of fact. 

The position then is that on the death of Fatma the 
property devolved on her heirs. These heirs do not appear 
to have been plaintiff and Ibrahim only as the lower Courts 
have assumed. There is evidence on the record that at the 
time of her death Fatma had daughters alive. Plaintiffs 
guardian appears to be married to one of these daughters. 
How many daughters were living at the time of Fatma's death 
is not clear. Ibrahim’s share however would not be affected 
by the number of daughters. His share would be one fourth,^ 
and the daughters would take with plaintiff as residuaries. 

Ex. P/7 is the gift said to have been made by Ibrahim to 
plaintiff on 30th November 1921. Practically no attempt was 
made to prove this document, and it is curious that lit was 
not given to the guardian of plaintiff. Ibrahim retained it 
and handed it over to his mortgagee. The learned subordi- 
nate Judge considered that Ibrahim had assured Hafiz Abdul 
Ghaffar that the gifts were bogus, and this appears likely 
enough. Ex. P/7 however is not a gift of Ibrahim’s share in 
the property, but purports to carry into execution the alleged 
oral gift by hist. Fatma. This oral gift has not been proved 
Ibrahim had no authority to pass gift deeds on behalf of 
Fatma. As I have remarked it also appears that the 
daughters had rights in the property. I must agree therefore 
that Ex. P/7 is not a valid gift. It is not assisted by the 
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evidence that plainlifTs guardian had taken some rent notes 
from tenants. PlainUfT undoubtedly had rights in llie property 
independent of Ex. P/7, 

In this vieiv of the case the argument advanced that the 
gift being of an undivided share in immovable property 
would be invalid as musha need not be considered. 

Coming now to the mortgage to Hafi;: Abdul Ghadar 
there is no substantial evidence to shew that this was without 
consideration, Ibrahim’s power to mortgage on behalf of his 
minor son plaintiff w'as a limited right, and it has not been 
established that the mortgage was for legal necessity. 

The mortgage therefore is not binding upon plaiiUiflf. It 
is howevei binding upon Ibrahim who must be taken to htiNC 
onefouith sliarc in the property. Therein no force in the 
argument that .'\bdul ChafTar is estopped from asserting that 
Ibrahim has any title. The moitgage spccifitnlly recites 
that It IS passed by Ibiahim in his own right ns well ns m the 
capncu> of guardian of plaliuiff. As aUeady rematUed the 
probabilities arc that Ibrahim nssuicd Abdul Ghnffar Uut the 
gifts were bogus. 

I am not able to appreciate the view taken by the learned 
Additional District Judge that cciuity demand', that the 
amount of tlic mortgage sliould be reduced, and that jslaiiititr 
should obtain possession of the whole property on p.i)uient of 
Ks 7 30. Plaintiff has at present no rights in the share of 
Ihr.ilum, and as the mortg.ige has been held not binding upon 
him lie has no concern in it. Ilafi/. Abdul Ghalfav is eiUitli-d 
to retain the sliarc of Ibrahim until his moitgigc is •■atislkd. 

I Loii'idtr rhii ilio appropri.ilc order to I>e made on ilie ruid- 
in lb to allow' plamtiii a decree for joint possc'sion wdli 
Ua n: \bilul Cdidfir. Either then may take hu further 
r JM- i,, in -.u.t for p vrtition when the riglits of other heits el 

Pi.mr will b.; saKju.irdetl. 



Par t IVj BISHEN LAL V. SRI 

I twerefore vary the decree of the lower appellate Court. 

Plaintiff is Jiession 

by the mortgage. e i ^ort=rage is valid against the one 
of the “plaintiff's share at present is 

“f tSt ^Uh Haha Abdu, Chaffar. , 

The question of costs in this case has 
involved. Plaintiff has only partly succeeded in suit an 
1 think it will be equitable to order the parties to bear their 


own costs throughout. 


Decree varied. 


Before Mr. E. Weston, i.' c. s. 

Dislien Lai and another .... Plaintiffs Applicants. 

Versus. 


Sri Narain and another .... Defendants Respondents. 


Miscellaneous Civil Revision No. 29 of 1935, decided on 
September 7, 1935, against the order passed by the Sub-Judge, First 
CLis.s Nasirabad, on June 19, 193-1, in suit No. 59 of 1932. 

UmlUUort Act (isosl— £. M- RcvUIon filed after District Court’s finding that 
no appeal lay— Rally entitled to exclusion of lime. 

A*s'p’iic.inl came in Revision only after the District Court's finding 
tliv.t tbs ordc." is not a',.i'eal.'ible. In the circumstances applicant is 
ct.iilkil ur.»;r.r Section l-l of the Limiialion Act to exclude the time 
i-j.cut in t Jciccnimg ti-c api-e:;!, ar.d tbc revision application is within time. 

Cull 5;jocfduu; Code (iSOS)— 0'3D, R. 7 (l-a) — Court can order that situalien 

t-ltr-idd «vl he atlcrcd. 




that t'nc siicatscn sbculd not be altered pending dispo- 


»C *%•* C 


tdsf -i.hicb tbc court vras compoient to p.ass. 
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Messrs. Hem Chandra Sogam and Sri Krtshann Aganorl— 

For applicants. 

Messrs. Dnya Shankcr Bhargava and Ram Cbandri Atnin— 

Foe tUo Opposite pa:l>. 

Judgment. — The order against winch this retision 
application is filed was passed upon an application of defen- 
dant purporting to be under Order 39 Kules 1, 2 and 7 but 
the order does not state under what provision it was made. 
Oiders made under Order 39, Rules 1 and 2 arc appealable. 
Applicant did appeal and has come in revision only after the 
District Court'll finding that the order is not appealable. In 
the circumstances applicant is entitled under section 14 of 
the Limitation Act to exclude the tunc spent in pros.-cuting 
the appeal, and the present revision applic ition is within time. 

On the merits I cannot accept that the Court hid no 
jurisdiction to piss the order CIcarl} the order rcfeis only 
to constructions over that part of the site actually in dispute, 
and the order dueciing that the suuition should not be 
altered pending disposal of the siut w.is .in order which the 
Court was competent to pasi» under Order 39, Rule 7. 

I am not ptcpired to go into the merits of the suit at 
this stage. 

The present apphcalicn fails and is dismissed with costs. 

Hcviston 


Buoiii Mu. E VVnsios. (. c. s. 

Hirin Shco Cftaud Hat SftLO A^uruui Defcndi[it*Applit-.int. 
\ crsjs 

I'trin Ctrilhan Lai Hant RlimtilT-OpposUc Rally* 

CimI jpphciljrm Nu 7S of l‘> 15, ih t-uled on 0>.t< Lf 

16, l‘)35, ^^uo^l ihi. oftlir jws cd bj lUc b bjob*. lust CLs-i, 
ILawar, on I JO, l*J55, ta Ci\tl buU Nu. 165 cf RiJU 
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The Sub Judge however entertained ' the application 
although it was oppoosed by defendants and allowed it. From 
his order it appears that plaintiff desired to prove his kachchi 
naqual bahi and other bahis. 

There is no suggestion that at earlier stages in the case 
phiintiff was prevented by any circumstances from leading 
the evidence now desired. In the cross examination of 
plaintiff as long ago as 17lh February iQdl there appears 
the statement. 

*‘l have not brought kachchi n.'iqat. Entries nrc first made in 
kachchi n.iqai. 

1 am reluctant to inierefcre ^vilh an order allowing 
further evidence to be led, but assuming that the Sub Judge 
had discretion to allow evidence at such a stage, that dii-crc- 
tion was to be exercised judicially, and although a long order 
has been passed, I am unable to accept that there has been 
exercise of judicial discretion. 

I allow the application and set aside the order passed. 
The case is to be returned for disposal on the evidence on 
record. It will, of course be open to the present Sub Judge 
to hoar arguments on the case if he considers it necessary 
to do so. 

Applicants to have their costs in this Court from 
plaintin-opponcnl. 

Revision accepted. 

BuroRH Mr. H. Wlstos, l c. s. 

Sham Si«g/i and ancther .... Applicants. 

V^er^us. 

BaJita .... .... OpiKisiie party. 

Criminal Kcnimoii iVtiltcns ^*10 of 19J5, dcwlJinl on July 
25, l'B5. dsc itiiLtH bv the T.th-'titiaf and 

’ iiil in Cntnuul No, -*7 of 



Part lY] 
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Criminal Ptoccdurc Code (1898) — S. 517 — Scope — Property neither in custody, 
of Court nor produced before it — Accused did not commit any oifcncc but the person 
under whose orders they acted had done so — that person not before the court-— 
Magistrate has no Jurisdiction to pass any orders for disposal of property t 

It does not appear that the grain was in the custody of the court or. 
was produced before it. The persons who were accused had not committed 
any offence but the person under whose orders they acted had done so. 
This person however was not before the Court and the finding as against, 
him was no finding at all. No offence was committed so far as the parties 
were concerned. Held, the Magistrate had no jurisdiction to mahe an 
order for disposal of property when the property was not in his possession- 

ill/'. Ballabh Dass KItainta . — for Applicants* 

Judgment. — The facts giving rise to this application are 
as follows. 

Bakta filed a complaint of theft against present applicant 
and twelve others alleging that the accused came to his khala 
and forcibly and dishonestly removed 4^ maunds of grain, 
and on-the following day removed a further 12 maunds. 

The defence was that Bakta was a tenant of the Masuda 
estate, and as he failed to give security for payment of 
nazrana and hasil, a watchman was posted at his khala. 
Bakta then left the khala and the grain therefore was removed 

The Magistrate found that the grain had been removed 
without the consent of Bakta, but that as accused were only 
servants of the estate and acted under orders their dishonest 
intention had not been established. While acquitting the 
afecused he held that the order to remove was not justified by 
law, and that the grain removed which he held to be 40 maunds 
of barley and 10 maunds 8 chataks of khakla should be restor- 
ed to the complainant under section 517 Criminal Procedure 
Code. 

Against this order directing restoration of the grain the 
present application if filed, and it is claimed that the 
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Magistrate acted beyond his jurisdiction as the gram was not 
in the po'^session of the Court and actually was m the posse- 
ssion of third parties It is also claimed th it the Magistrate 
usurped the functions of a civil Court when determining the 
amount of gram taken. 

Section 517 Criminal Procedure Code provides that an 
order for delivery of property maj be made when the property 
has been produced before the Court or is in itscnstodj, or 
when an offence appears to ha\e been committed regarding it, 
or when it has been used for the commission of an offence * 

It does not appear that the gram was tn the custody of 
the Court or was produced before it The finding of- the 
Magistrate must betaken to be that the persons who were 
accused had net committed an> offence, but that the person 
under whose orders the) acted had done so This person 
however was not before the Court and the finding as against 
him IS no finding at ail So far as the parties arc conci.rntd 
It has been held that no offence was coininiitcd, and in these 
circumstances the Icijrned Magistrate had not jurisdiction 
under section 517 to make an order for disposal of property^ 
when the propertj was not iii Ills jiossessiou. 

1 must allow the application and set aside Iho order 
relating to the disposal of propcrt> Bakt i the Complainant, 
\vho has not appeared m answer to the present ajipiicalion, 
hislua remedj bj prosecution of the person responsible for 
the reinov d, or b> recovery iii the Civil Courts. 

/Revision accf/>/t J. 



Part IV] 


CROWM V, NAKAIN. 


r2y 

Befokic E. Weston, i. c. s. 

Croza/i .... .... •••• Appellant, 

Versus. 

Niirain . , .... • .... .... Kespondent. 

Criiuiuul Appeal Ko, 10 of 10J5, decided on June 26, 1035, 
against the order passed hy the Addilional Uibtiict Judge, .Ajmer, on 
December 22, lOJ l, in Sessions case No. 15 of 10J5. 


• CrhnUtAl Trial -^Rclraclctl Confci»lon to bo corroborated; 

It is a well estabb^hed rule of pruder.ce that hefene any reliance is 
placed upon a retracted confeshion, it should be conoboialed by other 
evidence in material particulars. 

. Khan liitUdilur AbJtd WdUiJ Khan — For Crown. 

Jud gmeat. — This is an appeal filed by tlie Public 
Prosecutor under /instructions of the Local Cjovermnont 
against an order of acquittal passed by the Additional' 
Session's Judge, Ajmer, iu' respect of one Narain son of 

t 

Dhulia who was tried on a charge of murder. 

The evidence against' Narain consisted only of a short 
cpnfes^sional statement made by him before the First Class 
Magistrate, Kekri, a few days after his arrest, a brief 
admission of guilt before the ’Committing Magistrate, and the 
eyidence of his son before the Committing Magistrate which 
was read ' as' 'evTdence in the Sessions Court under section 
288 Criminal Procedure Code. In the Sessions Court accused 
retracted his Confession and -aliegcd that he was beaten and 
threatened by the Police, while his son also resiled from his- 
eaclier statement and maintained that he had implicated, 
his father on account of si.milar treatment at the hands of- 
the Police. 

Accused’s son is married to deceased’s daughter, and the 
motive for the murder given in accused’s confession is 
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that deceased desired accused's son to leave his father and 
live with him. 

The learned Additional Sessions Judge considered that it 
would not be safe to convict on this evidence. 

It is a well established rule of prudence that before any 
reliance is placed upon a retracted confession, it should be 
corroborated by other evidence in material particulars. It 
is urged that material corroboration is afforded by the sons 
evidence before the Committing Magistrate. It is true that 
an obvious motive exists for the unwillingness of the son 
to implicate accused in the Sessions Court, but it docs not 
follow that his evidence in the Sessions Court must be false 
and that before tiic Committing Magistrate must be true. 
The statements of the son appear to have been given in 
circumstances similar to those under which accused gave his 
statements. Both father and son were sent to the Magistrate 
for their “confessional" siaicmcnts to be recorded, and 
father and son may be said to have been susceptible to the 
same influences. 

The learned Additional Sessions Judge has not been 
prepared to hofd from the demeanour of (he son in (he witness 
box that the evidence he heard was false, and that a 
presumption therefore arose that the evidence given before 
the Magistrate was true, I have not seen the witness and it 
is not possible for me to come to any conclusion as to which 
of the statements should be believed. 

In the circumstances there is no case for interference 
with the order of ac({uiltal. There ii., no doubt, considerable 
kuvjucion against the accused, but the jirosecution must 
prove their ease. The appeal must be rejeclcd, 

AfipCiil rgjictnl* 

LM». 



A CHART SHOWING THE DISPOSAL OF CRIMINAL WORK IN AJMER-MERWARA. 
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civn:Procidure^CoaeV(i908)~(Contd). ''V .v ' -y ' / - 

' ;~3ch. II, Para- Ir— Par/_v> //j/cR'tJs/(,’</~-:Reference: without consent of, a : 
party- against' whom; ex-parte. order ...u’aS' passed is Ulegal-iAAward .and: ' 
reference bn such reference. ai*e absolutlely' \'-.pid. ' 89 . . 

- -r5ch, 11, .Pai-it, 10.— Award based oh, illegal, reference is void. ' 89 * 

, Sch. -'IJ,' Pi^ra 15— .Validity . of an . award. '-can;' be ,, challenged ..-■iyben' 
yalidity of reference is concerned. . • ' ' hi . 89-, . ; ■ 

; ,~Sch. .11, Para 16 — iDecree passed on invalid reference is. a nullity, V . ,89 ’ ,. 

; Court Fees„Act (1870):'.:' ' i h 'vh'"'- ';y 

• — Sch II,. Art 17— r-Suft under 0. 21, Ri 103 of. CivihProcedure Code to 
be Court Reed at Rs.'20/-: ‘ .'-'A"--. ‘ A,. '. .107,. 

CrimiaarPr :c6clure Code (1888); : 


Sv .517-^.Scope— Proper^^^ neither in custody, of Court hoc produced 
befpre it— Aecu^ed did not cp m mi t any. offence but "the person tnder vvhbse' 
orders they acted ha.d done so'— that person not before the court— ^Magistrate 
Inas no jurisdictiori to pass any orders for disposal of the property. , , - 121 

', Cnrainar;ljria7i' • "■ y.-.-' ■ h •'-■r.'-'.V 

■ ' — ^Confesiion— ^Retracted cpnfassiou to be corcpborated.,- E > 123 i 

.'Decree;'^ Ph -^y.-:; y Vp;; - .-'.-hv.-,; .'■•.•.'■y ■' ' y: y ^ 

■--i^pec,ree passed on invalid fe.ference' is a nullity.', '. 89- 

Evidence Act: . ' : , .V 


-—S,. 10 i—Ipea-vy'- burdeh; to prove" adjustment of decree by. executory. 

; pontract. .V 'A- a, A .. vh A 97 ■ 

yHindu V'..; VA-h;.'y-:V hj'vy" -’y:- ■■■• 

' : PA'sjbnpfio‘/i -^'Business opened i;byja cpAarceher'yn'pt.’the^;' father) W- 

' No presumptibn-of jointiiess/.y y-; A-V'y ...ArA ' h '" A ; ' y^dOdp 
: 'Limltplwa- AcA'(1908); ' b y- AA'A'a ’i - .A A" .h' v...P ' ; A 'A'- y'-'y ■- 

. ; S'l,'l4A-Rs;visipa bled; .after •District ' Cpuctp.fin'dingAthat. h 
lav*^.Party;ehti.tled' to exclusionj of jitney. " ■ -■■'■'.•.P- .■.’■.'hy .; b .A- 117^ 
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:^TrahsfarA>PPr{jpGrty(Aht; ■ ^AA•'■ :-A'-^'A iAy-AAAA'AAy' -b'y ' • Ayy- Ay. 

•'■:-^$...:52^Pbctrinel,of ,. Lis Apend8nsA:hAs,j,nb'app,ircatighA. when ^'d^ 

-y y- -i.y ' A'^VA'yyy •yv;yyyy-.ii'yyA,y:y-AyA.A;A' A .'-i -.. 




COMJ^ITTEE. 


1. WR. SuRESH CHA^DR\ M\I1RESH. 

2. Mr, Birdhi Ch\’JD Lakhotia. 

3. Mr. Hira Lau JviN. ■” 


]. This part completes the volame for 1935 Ajraer-^ 
Merwara Law Journal. The indices for the tw/iofc iolumc 
will be supplied shortly. 

, 3^ The section containing 'NoUficauoui' has a sepatAte 
paging The pages containing 'Kotificalions' in the different 
parts may be put together and placed after the section 
containing Reports at the time of getting the lolunie bound. 

3. The last page m Part ll, containing Renews has 
been wrongly numbeted as 67. It may be placed after tlie 
section containing Moutications. 

1. TheEditorisgratefulloMr.MahcshChandraSlnrma i 
for supplying tlie corrected chart of Ctiiniual JuriadicliOn. ^ 

Special Concession. 

Present and future subscribers to the j\jtnct"Mcrn3r.t 
Law Journal can get the Supplement, Digest and Volumes 
IV, V, VI and 1935 of Ajmet-Merwara Law Journai at half 
price. The concession will be available only till 3tay 1936. 
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